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I.  SUMMARY. 


This  bulletin  presents  a  detailed  survey  of  the  organization  and 
operation  of  the  present  judicial  system  of  Illinois,  together  with  a 
brief  review  of  proposals  of  change.  The  judicial  power  to  declare 
laws  unconstitutional  has  been  much  discussed,  and  a  separate  chapter 
has  been  devoted  to  this  subject.  The  jury  and  grand  jury  constitute 
an  integral  part  of  the  judicial  system  and  are  therefore  treated  in 
this  bulletin,  rather  than  in  the  bulletin  on  the  bill  of  rights. 

The  constitution  expressly  provides  that  the  state  shall  never  be 
made  defendant  in  any  court  of  law  or  equity,  but  the  subject  of 
claims  against  the  state  bears  a  close  relation  to  judicial  functions  and 
has  therefore  been  discussed  in  this  bulletin.  In  Bulletin  No.  4  on 
State  and  Local  Finance  will  be  found  comments  upon  private  claims 
in  connection  with  the  appropriation  policy  of  the  state. 

Bulletin  No.  14  on  Economic  and  Industrial  problems  contains 
a  discussion  of  injunctions  in  labor  cases.  This  subject,  while  one 
with  respect  to  the  exercise  of  a  judicial  function,  did  not  seem  to 
bear  a  close  relationship  to  the  other  problems  discussed  in  this  bulle¬ 
tin.  Judicial  appointments  and  the  removal  of  judicial  officers  are 
dealt  with  briefly  in  this  bulletin.  The  subject  of  removals  through 
legislative  action  is  discussed  in  Bulletin  No.  8  on  the  legislative  de¬ 
partment;  and  a  review  of  the  appointing  and  removing  power  will 
be  found  in  Bulletin  No.  9,  on  the  executive  department.  In  Bulletin 
No.  9  will  also  be  found  a  brief  discussion  of  the  pardoning  power. 

In  a  review  of  the  judicial  organization  of  this  state,  the  things 
which  stand  out  most  clearly  are  (1)  the  lack  of  unity  in  the 
organization  and  (2)  the  overlapping  of  jurisdiction  of  the  several 
trial  courts.  The  lack  of  unity  in  the  judicial  system  makes  it  diffi¬ 
cult  to  obtain  information  about  all  parts  of  the  judicial  organization, 
and  in  this  study  it  has  been  necessary  to  investigate  in  detail  the 
working  of  the  courts  in  typical  counties  and  circuits.  The  shortness 
of  time  rendered  it  impossible  to  investigate  all  counties  and  all 
circuits. 

The  lack  of  unity  and  overlapping  of  jurisdiction  are  really  but 
two  aspects  of  the  same  problem,  for  under  a  unified  judicial  system  * 
there  would  almost  necessarily  be  less  duplication  of  court  machinery. 
The  lack  of  unity  and  the  overlapping  of  jurisdictions  appear  more 
clearly  in  Cook  County  than  in  other  counties  of  the  state,  because  of 
the  larger  amount  of  judicial  business  in  that  county.  The  Municipal 
Court  of  Chicago,  whose  creation  was  made  possible  by  the  constitu¬ 
tional  amendment  of  1904,  is  the  one  example  in  the  state  of  a  large 
court  with  a  unified  organization,  but  the  unity  in  this  case  is  one 
merely  within  that  court  itself,  and  there  is  no  unity  of  judicial  organi¬ 
zation  among  the  several  courts  exercising  jurisdiction  within  Cook 
County. 
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If  steps  are  taken  toward  a  more  unified  court  organization,  it 
will  hardly  be  the  function  of  the  constitutional  convention  to  embody 
all  the  details  of  such  an  organization  in  the  constitution  itself.  The 
judicial  organization  prescribed  by  the  constitution  of  1848  was  prob¬ 
ably  a  satisfactory  one  in  the  year  when  it  was  adopted,  but  that  sys¬ 
tem  was  not  capable  of  statutory  expansion,  and  soon  became  highly 
unsatisfactory,  for  the  constitution  was  substantially  impossible  to 
change  and  the  state  was  rapidly  increasing  in  population.  To  some 
extent  the  same  statement  may  be  made  regarding  the  judicial  organi¬ 
zation  in  the  constitution  of  1870. 

This  bulletin  seeks  to  review  two  types  of  proposals  for  consti¬ 
tutional  change:  (1)  Proposals  which  contemplate  a  substantially 
complete  reorganization  of  the  judicial  system,  such  as  those  for  a 
unified  court  system,  with  but  one  series  of  trial  courts.  (2)  Those 
which  assume  that  the  system  will  remain  substantially  as  at  present, 
but  contemplate  changes  to  meet  specific  defects  now  thought  to 
exist  in  the  system.  Proposals  of  this  character  relate  to  such  matters 
as  the  constitution  of  the  appellate  courts,  and  to  jurisdiction  in  testa¬ 
mentary  trusts. 

Acknowledgment  is  made  to  the  Supreme  Court  for  its  courtesy 
in  preparing  the  tables  which  appear  on  Appendix  No.  3  and  per¬ 
mitting  their  use  in  this  bulletin. 
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II.  DEVELOPMENT  OF  THE  JUDICIAL  ORGANIZATION 

OF  ILLINOIS. 


Since  the  adoption  of  the  first  constitution  in  1818  there  have  been 
many  changes  in  the  judicial  organization  in  the  state  of  Illinois.  As 
the  population  has  increased  new  courts  have  been  established,  and 
the  jurisdiction  of  existing  courts  has  been  increased  or  diminished. 
Changes  have  been  made  in  the  manner  of  selecting  judges  and  clerks 
and  in  their  tenure  of  office. 

Each  new  constitution  has  retained  much  of  the  former  judicial 
article,  merely  changing  the  parts  that  had  proved  objectionable  and 
adding  matter  to  meet  conditions  not  covered  by  the  former  consti¬ 
tution.  In  some  instances  statutory  provisions  that  have  proved  suc¬ 
cessful  have  been  incorporated  in  the  new  constitution,  and  usually 
the  existing  courts  have  been  retained.  This  method  of  changing  the 
judicial  article  has  caused  each  constitution  to  contain  more  detail 
than  the  preceding  one. 


The  constitution  of  1818.  Article  IV  of  the  constitution  of 
1818  provided  for  the  establishment  of  the  courts.  The  judicial  power 
was  vested  “in  one  supreme  court,  and  such  inferior  courts  as  the 
general  assembly  shall  from  time  to  time  ordain  and  establish. ”  1 
The  Supreme  Court  was  to  consist  of  a  chief  justice  and  three  asso¬ 
ciate  justices,  with  power  given  to  the  general  assembly  to  increase 
the  number  of  justices  after  the  year  1824.  The,  supreme  court  was 
to  sit  only  at  the  seat  of  government,  but  each  justice  was  also  re¬ 
quired  to  sit  as  a  circuit  court  judge  until  1824,  but  not  thereafter 
unless  required  by  law.  The  supreme  court  was  given  appellate 
jurisdiction  only,  except  in  cases  relating  to  the  revenue,  in  cases  of 
mandamus  and  such  cases  of  impeachment  as  might  be  tried  before 
it.  All  judges  were  to  be  appointed  by  joint  ballot  of  both  branches 
of  the  general  assembly  and  were  to  hold  their  offices  during  good 
behavior.  Judges  could  be  removed  for  any  reasonable  cause  not 
sufficient  for  impeachment  on  address  of  two-thirds  of  each  branch  of 
the  general  assembly.  After  1824  the  general  assembly  was  authorized 
to  fix  the  salaries  of  judges,  but  such  salaries  could  not  be  diminished 
during  their  continuance  in  office.  All  clerks  were  appointed  by  the 
judges. 

The  first  session  of  the  general  assembly  convened  at  Kaskaskia 
October  5,  1818.  At  the  second  session  which  convened  in  January, 


1  Constitution  of  1818,  Article  IV,  Sec.  1. 
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1819,  the  general  assembly,  acting  under  the  power  conferred  by  the 
constitution  to  create  inferior  courts,  established  the  county  commis¬ 
sioners’  court.  This  court  was  composed  of  three  county  commis¬ 
sioners.  The  powers  conferred  upon  it  were  chiefly  ministerial.  The 
act  creating  the  court  of  county  commissioners  gave  it  jurisdiction 
throughout  the  county  “in  all  matters  and  things  concerning  the  county 
revenue,  and  regulating  and  imposing  the  county  tax ; 
power  to  grant  licenses  for  ferries  and  taverns ;  and  all  other  licenses 
and  things  that  may  bring  in  a  county  revenue;  .  .  .  jurisdic¬ 

tion  in  all  cases  of  public  roads,  canals,  turnpike  roads  and  toll  bridges, 
where  the  law  does  not  prohibit  the  said  jurisdiction  of  said  courts; 
and  .  .  .  power  and  jurisdiction  to  issue  all  kinds  of  writs, 

warrants,  process  and  proceedings,  by  the  clerk  throughout  the  state, 
to  the  necessary  execution  of  the  power  and  jurisdiction  with  which 
this  court  is  or  may  be  vested  by  law.”2  It  was  also  provided  that 
the  act  should  not  be  construed  to  give  the  court  jurisdiction  in  any 
civil  or  criminal  suit  other  than  cases  where  the  matter  or  thing 
brought  before  the  court  related  to  the  public  concerns  of  the  countv 
generally.3  It  was  given  charge  of  all  county  business4  and  was  also 
given  authority  to  take  proofs  of  wills,  grant  letters  testamentary  and 
of  administration,  to  sell  real  estate  to  pay  debts  of  intestates,  to 
appoint  guardians  for  minors,  and  to  transact  generally  the  work  of 
a  probate  court.5  When  the  probate  courts  were  established  in  1821 
the  county  commissioners’  court  was  deprived  of  all  probate  juris¬ 
diction. 

The  circuit  courts  were  also  established  at  the  second  session  of 
the  general  assembly  in  1819.  As  the  constitution  provided  that  until 
1824  each  justice  of  the  supreme  court  in  addition  to  his  duties  in  the 
supreme  court  should  also  sit  as  a  circuit  judge,  no  judges  were  ap¬ 
pointed  for  this  court.  •  The  act  creating  circuit  courts  required  that 
they  should  be  held  at  least  twice  a  year  in  each  county,  and  pro¬ 
vided  that  they  should  have  jurisdiction  “in  all  causes,  matters  and 
things  at  common  law  and  in  chancery  arising  in  each  of  the  counties 
in  their  respective  circuits  where  the  debt  or  demand  exceeds  the 
sum  of  twenty  dollars.”  6 

The  general  assembly  that  established  the  circuit  court  and  the 
county  commissioners’  court  also  carried  out  the  mandate  of  the  con¬ 
stitution  to  appoint  justices  of  the  peace.  It  provided  that  justices  of 
the  peace  should  be  appointed  by  the  general  assembly,  and  that  they 
should  have  jurisdiction  of  debts  and  demands  that  did  not  exceed  one 
hundred  dollars.  Appeals  could  be  taken  from  the  justices  of  the 
peace  to  the  circuit  court  where  the  judgment  exceeded  the  sum  of 
four  dollars.7  In  1826  the  general  assembly  provided  that  justices 
of  the  peace  should  be  elected  by  the  voters  every  four  years.8 

In  1821  the  general  assembly  established  courts  of  probate  in 
each  county.  One  probate  judge  in  each  county  was  appointed  by  the 

2  Laws  of  1819,  pages  175-176. 

3  Laws  of  1819,  page  176. 

4  Laws  of  1819.  page  176. 

5  Laws  of  1819,  pages  223-233. 

fl  Laws  of  1819,  page  380. 

7  Laws  of  1819,  page  185. 

8  Laws  of  1827,  page  255. 
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general  assembly.  These  judges  were  to  hold  office  during  good  be¬ 
havior.  Probate  courts  were  given  exclusive  jurisdiction  in  matters 
relating  to  proofs  of  last  wills  and  testaments,  the  granting  of  letters 
testamentary,  the  settlement  of  all  estates  of  deceased  persons  and 
the  appointment  of  guardians  for  minors.  They  were  also  given 
power  to  hear  and  determine  applications  for  discharge  from  im¬ 
prisonment  for  debt.  Appeals  were  taken  to  the  circuit  court.9 

In  1837  the  probate  court  act  was  amended  to  provide  that  in 
August,  1837,  and  in  August,  1839,  and  every  fourth  year  thereafter, 
an  additional  justice  of  the  peace  should  be  elected  in  each  county  to 
be  styled  the  probate  justice  of  the  peace.  These  probate  justices 
were  given  in  addition  to  the  jurisdiction  conferred  upon  justices  of 
the  peace,  the  jurisdiction  that  had  been  conferred  upon  probate 
judges.  They  were  to  hold  the  probate  court.10  The  office  of  pro¬ 
bate  judge  was  abolished.  This  act  not  only  placed  the  election  of 
the  judge  of  a  court  of  record  in  the  hands  of  the  people,  but  also 
provided  a  term  of  four  years.  Before  this  time  all  judicial  officers, 
except  justices  of  the  peace,  had  been  appointed  by  the  general  assem¬ 
bly,  during  good  behavior.  In  1845  the  term  of  probate  justices  was 
reduced  to  two  years.* 11 

In  1824  the  general  assembly  acting  upon  the  power  conferred 
by  the  constitution  provided  that  thereafter  judges  of  the  supreme 
court  should  not  hold  circuit  court.  It  divided  the  state  into  five 
circuits  and  provided  for  the  appointment  of  five  circuit  judges. 
This  change  did  not  meet  with  popular  approval.  It  was  criticised 
as  unwarrantable  extravagance.12  The  general  assembly  of  1826-27 
repealed  the  act  of  1824,  turned  the  newly  appointed  circuit  court 
judges  out  of  office,  and  required  that  each  judge  of  the  supreme 
court  should  sit  as  a  circuit  judge.  This  act  divided  the  state  into 
four  circuits.  The  number  of  judges  of  the  supreme  court  was  not 
increased  until  1841.  In  that  year  the  general  assembly,  actuated  by 
political  motives,  passed  a  bill  increasing  the  number  of  judges  of 
the  supreme  court  to  nine.  The  bill  was  vetoed  by  the  council  of  re¬ 
vision,  which  consisted  of  the  governor  and  supreme  court  judges, 
but  was  passed  over  the  veto.13 

In  1829  the  general  assembly  passed  an  act  creating  a  fifth  cir¬ 
cuit,  which  act  provided  for  the  election  of  one  circuit  judge  by  the 
the  general  assembly.14  As  a  result  of  this  act  there  were  five  circuits, 
four  of  them  presided  over  by  supreme  court  judges  and  one  by  a 
specially  elected  circuit  judge.  In  1835  a  sixth  circuit  was  added,15 
in  1837  a  seventh16  and  in  1839  an  eighth  and  ninth.17  Circuit  judges 
were  elected  for  each  additional  circuit  created.  In  1840  there  were, 
therefore,  nine  circuits,  presided  over  by  four  supreme  court  judges 
and  five  circuit  judges. 

'J  Laws  of  1820-21,  page  119ff. 

10  I ^aws  of  1836-37,  pages  176-177. 

11  Laws,  1844-45,  page  28. 

12  F.  B.  Crossley,  Courts  and  Lawryers  of  Illinois,  Vol.  1,  page  167. 

u  Laws,  1840-41,  p.  173. 

14  Revised  Laws,  1833,  p.  147. 

15  Laws,  1834-35,  p.  153. 

16  Laws,  1836-37,  p.  113. 

17  Laws,  1838-39,  p.  155. 


730 


In  1841  the  general  assembly  passed  an  act  which  turned  out  of 
office  the  five  circuit  judges,18  increased  the  number  of  supreme  court 
judges  from  four  to  nine,  each  supreme  court  judge  performing  cir¬ 
cuit  duties  in  one  of  the  nine  circuits. 

No  further  changes  were  made  in  the  organization  of  the  supreme 
or  circuit  courts  until  1848. 

Under  the  power  granted  to  the  general  assembly  to  establish 
inferior  courts  several  special  local  courts  for  counties  and  cities 
were  created. 

Acts  incorporating  the  cities  of  Chicago  and  Alton  were  passed 
in  1837.  Both  of  these  acts  made  provision  for  the  establishment  in 
each  city  of  a  municipal  court  with  jurisdiction  concurrent  with  that 
of  the  circuit  court.19 

Special  local  courts  were  established  in  Cook  County  and  in  Jo 
Daviess  County  in  1845. 20  They  were  called  respectively  the  county 
court  of  Cook  County  and  the  county  court  of  Jo  Daviess  County. 
Each  of  these  courts  had  concurrent  jurisdiction  with  the  circuit 
court.  These  two  courts  were  presided  over  by  a  single  judge. 


The  constitution  of  1848.  The  constitution  of  1818  was  a  very 
flexible  instrument.  The  judicial  article  contained  only  eight  sections. 
It  defined  the  jurisdiction  and  organization  of  the  supreme  court,21 
but  gave  the  general  assembly  nearly  unlimited  power  to  establish 
inferior  courts  and  to  provide  for  their  jurisdiction  and  organization.22 
This  constitution  provided  that  all  judges  should  be  elected  by  joint 
ballot  of  both  houses  of  the  general  assembly;23  that  the  general 
assembly  after  1824  could  increase  the  number  of  supreme  court 
justices;24  that  the  judges  of  the  supreme  court  and  the  inferior  courts 
should  hold  their  office  during  good  behavior;25  and  that  the  supreme 
court  and  the  circuit  courts  should  appoint  their  own  clerks.26  Su¬ 
preme  court  judges  could  be  removed  by  impeachment  or  upon  address 
of  the  legislature. 

In  1848  there  were  in  existence  justice  of  the  peace  courts  having 
a  limited  jurisdiction  where  the  debt  or  demand  did  not  exceed  $100  ; 
probate  courts  in  each  county  presided  over  by  a  probate  justice  of 
the  peace,  and  having,  in  addition  to  the  usual  jurisdiction  of  justices 
of  the  peace,  jurisdiction  of  probate  matters  ;  the  county  commissioners’ 
court  composed  of  three  county  commissioners,  and  having  juris¬ 
diction  of  county  matters;  the  circuit  courts  each  held  by  a  justice  of 
the  supreme  court,  and  having  original  jurisdiction  in  all  cases  at  law 
and  equity  when  the  debt  or  demand  exceeded  $20.00,  and  in  all 
criminal  cases,  and  appellate  jurisdiction  in  all  appeals  from  inferior 


13  Laws,  1840-41,  p.  173. 

19  Laws  of  1836-37,  p.  75;  Laws  of  1837.  special  session,  p.  25. 
20 'Revised  Statutes,  1845,  Appendices  X-XI. 

21  Constitution  of  1818,  Art.  IV,  Sec.  2. 

22  Constitution  of  1818,  Art.  IV,  Sec.  1. 

23  Constitution  of  1818,  Art.  IV,  Sec.  4. 

24  Constituion  of  1818,  Art.  IV,  Sec.  3. 

25  Constitution  of  1818,  Art.  IV,  Sec.  4. 

28  Constitution  of  1818,  Art.  IV,  Sec.  6. 
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courts;  the  supreme  court  consisting-  of  nine  judges,  having  appellate 
jurisdiction  only,  except  in  cases  relating  to  the  revenue,  and  in  cases 
of  mandamus  and  inipeachment.  Justices  of  the  peace  and  probate 
justices  of  the  peace  were  elected  by  the  voters.  All  other  judges 
were  appointed  by  the  general  assembly. 

The  power  to  increase  the  number  of  judges  of  the  supreme  court 
had  been  used  for  political  purposes  in  1841.  The  state  was  heavily  in 
debt  due  to  its  unfortunate  banking  experiences  and  internal  improve¬ 
ment  schemes.  There  was  a  distrust  of  the  general  assembly.  Previous 
to  1818  nearly  all  of  the  states  appointed  judges  for  life,  but  by  1848 
there  was  a  general  tendency  toward  the  popular  election  of  judges  for 
short  terms.  All  of  these  conditions  were  reflected  in  the  constitution 
of  1848. 

The  constitution  of  1848  contained  much  more  detail  than  the 
constitution  of  1818.  There  were  two  reasons  for  this.  The  first  was 
the  desire  of  the  convention  to  curtail  the  power  of  the  general  as¬ 
sembly  on  account  of  previous  abuses  of  such  power.  This  resulted  in 
the  insertion  into  the  constitution  of  provisions  which  prevented  the  gen¬ 
eral  assembly  from  changing  the  organization  prescribed  by  the  consti¬ 
tution,  and  made  the  constitution  of  1848  a  very  rigid  instrument.  The 
other  reason  was  the  tendency  of  constitutional  conventions  to  adopt 
and  embody  in  the  constitutions  prepared  by  them  plans  or  schemes 
which  have  already  been  put  into  operation  and  proved  satisfactory. 
This  tendency  is  indicated  in  the  constitution  of  1848  in  the  provisions 
relating  to  the  inferior  courts.27  The  system  provided  by  the  general 
assembly  under  the  constitution  of  1818  worked  satisfactorily  and  the 
convention  of  1847  embodied  it  with  few  changes  into  the  constitution. 

The  supreme  court,  under  the  constitution  of  1848,  consisted  of 
three  judges,  who  were  elected  by  the  people  for  a  term  of  nine  years. 
In  order  to  avoid  such  situations  as  arose  in  1841  the  general  assembly 
was  denied  power  to  increase  the  number  of  judges  of  this  court.  The 
jurisdiction  of  the  supreme  court  was  increased  by  giving  it  original 
jurisdiction  in  habeas  corpus.  The  constitution  of  1818  required  the 
supreme  court  to  be  held  at  the  seat  of  government.  The  constitution 
of  1848  divided  the  state  into  three  grand  judicial  divisions,  and  re¬ 
quired  court  to  be  held  annually  in  each  division.  The  salary  of  judges 
of  the  supreme  court  was  fixed  at  $1,200  and  the  salary  of  circuit 
judges  at  $1,000.  The  general  assembly  was  without  authority  to  in¬ 
crease  these  salaries.  The  power  to  appoint  clerks  was  taken  from  the 
courts  by  providing  that  clerks  of  the  supreme  and  circuit  courts  should 
be  elected. 

The  constitution  of  1848  fixed  the  number  of  circuits  at  nine,  the 
number  already  existing,  and  permitted  the  general  assembly  to  in¬ 
crease  this  number.  It  provided  that  the  circuit  court  should  have 
jurisdiction  in  all  cases  at  law  and  equity  and  in  all  cases  of  appeals 
from  inferior  courts,  and  that  at  least  two  terms  of  court  should  be 
held  annually  in  each  county.  These  provisions  were  taken  over  from 
the  statutes.  One  circuit  judge  was  elected  in  each  circuit  for  a  term 
of  six  years. 


27  Constitutional  Conventions  of  Illinois,  page  15. 
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County  courts  were  established  with  the  jurisdiction  which  had 
previously  been  conferred  upon  probate  courts.  The  general  assembly 
was  authorized  to  confer  other  jurisdiction  upon  this  court.  The 
county  judge,  sitting  with  such  justices  of  the  peace  as  might  be  pro¬ 
vided  by  law,  was  required  to  hold  terms  for  the  transaction  of  county 
business,  but  power  was  vested  in  the  general  assembly  to  provide  for 
the  management  of  county  affairs  in  counties  which  should  adopt 
township  organization,  and  in  such  counties  the  management  of  the 
fiscal  concerns  of  the  county  by  the  county  court  was  to  be  dispensed 
with.28  Judges  of  the  county  courts  were  to  be  elected  for  a  term  of 
four  years.  The  general  assembly  was  given  power  to  fix  the  salary 
of  these  judges. 

The  constitution  of  1848  provided  for  justices  of  the  peace  who 
were  to  be  elected  for  a  term  of  four  years,  and  who  were  to  have  such 
jurisdiction  as  might  be  conferred  by  law. 

One  state’s  attorney  was  to  be  elected  in  each  circuit,  but  the  gen¬ 
eral  assembly  was  given  power  to  provide  for  the  election  of  a  county 
attorney  in  each  county  in  lieu  of  the  state’s  attorney  provided  for  in 
the  constitution. 

The  general  assembly  was  deprived  of  power  to  create  courts, 
except  city  courts.  City  courts  were  required  to  have  a  uniform 
organization  and  jurisdiction. 

The  county  courts  of  Cook  County  and  JoDaviess  County,  which 
had  been  established  in  1845,  were  continued  by  the  schedule  to  the 
constitution. 

The  constitution  of  1848  provided  a  more  rigid  court  system  by 
withdrawing  from  the  general  assembly  power  to  create  courts,  with 
the  exception  of  city  courts.  It  also  deprived  the  general  assembly  of 
power  to  fix  the  salaries  of  supreme  and  circuit  court  judges.  It 
changed  the  tenure  of  judges  from  good  behavior  to  a  short  term;  took 
the  power  of  appointing  judges  from  the  general  assembly  by  making 
all  judges  elective  officers,  and  deprived  the  courts  of  power  to  appoint 
clerks  by  providing  that  clerks  of  court  should  be  elected  by  the  voters. 


Legislation  under  the  constitution  of  1848.  As  the  power  of 
the  general  assembly  over  the  courts  was  restricted  by  the  constitution 
of  1848,  the  legislation  pertaining  to  the  judicial  organization  was  not 
so  extensive  during  the  period  following  1848  as  it  had  been  prior  to 
that  time. 

The  establishment  and  organization  of  the  county  court  was  com¬ 
pleted  in  1849.  This  court  was  given  the  jurisdiction  of  the  old  pro¬ 
bate  courts  and  concurrent  jurisdiction  with  the  circuit  court  in  appli¬ 
cations  for  the  sale  of  real  estate  to  pay  debts.  Judges  of  the  county 
court  were  made  conservators  of  the  peace  and  were,  in  addition,  to 
have  the  jurisdiction  of  justices  of  the  peace.  Two  justices  of  the 
peace  were  to  be  elected  in  each  county  to  sit  with  the  county  judge 
for  the  transaction  of  county  business.29  Under  the  township  organi- 

28  Constitution  1848,  Art.  VII,  Sec.  6. 

29  Laws  of  1849  (1st  session)  pages  62-67. 
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zation  acts  of  1849  and  1851  the  county  business  was  transferred  from 
the  county  court  to  the  board  of  supervisors  in  counties  which  adopted 
township  organization.30 

Under  the  power  conferred  by  the  constitution  to  create  in¬ 
ferior  courts  in  cities,  the  general  assembly  established  recorders’ 
courts,  courts  of  common  pleas  and  city  courts  in  various  cities. 
Recorders’  ccurts  were  established  in  Chicago  in  1853,  in  LaSalle 
and  Peru  in  1857,  and  in  Peoria  in  1861.  Courts  of  common  pleas 
were  established  in  Cairo  in  1855 ;  in  Aurora  and  Elgin  in  1857 
(these  two  courts  were  consolidated  in  1859)  ;  and  in  Amboy,  Mat- 
toon  and  Sparta  in  1869.  The  city  court  of  Alton  was  established 
in  1859.  The  Peoria  recorder’s  court  was  abolished  in  1863.  In 
1855  an  act  was  passed  which  provided  that  all  inferior  courts  estab¬ 
lished  in  cities  should  have  concurrent  jurisdiction  with  circuit 
courts  in  all  civil  and  criminal  matters  except  murder  and  treason.31 

In  1849  the  county  court  of  Cook  County,  which  had  been  es¬ 
tablished  in  1845  and  which  was  continued  by  the  schedule  to  the 
constitution  of  1848  was  changed  to  the  Cook  County  court  of 
common  pleas.  In  1859  the  Cook  County  court  of  common  pleas 
was  changed  to  the  superior  court  of  Chicago,  and  provision  was 
made  for  the  election  of  three  judges. 


Proposed  constitution  of  1862.  During  the  period  from  1850 
to  1860  the  population  of  the  state  increased  from  850,000  to 
1,700,000.  This  increase  was  accompanied  by  a  rapid  industrial  de¬ 
velopment.  An  increased  amount  of  business  came  before  the  courts 
as  a  result  of  the  growth  and  development  of  the  state.  The  supreme 
court,  consisting  of  three  judges,  could  not  be  expected  to  take  care 
of  the  added  amount  of  business.  The  general  assembly  could  not 
increase  the  number  of  supreme  court  judges.  The  salaries  of  the 
supreme  court  judges  and  of  the  circuit  court  judges  as  fixed  by  the 
constitution  of  1848  had  proved  inadequate.  The  general  assembly 
had  created  additional  circuits  which  were  not  needed,  and  had  created 
city  courts  for  political  purposes. 

To  remedy  these  faults  the  proposed  constitution  gave  the  general 
assembly  power  to  increase  the  number  of  supreme  court  judges  to 
five;  provided  that  the  salaries  of  the  judges  of  the  supreme  and  cir¬ 
cuit  courts  should  be  prescribed  by  law ;  restricted  the  power  of  the 
general  assembly  to  create  new  circuits  by  providing  that  circuits 
could  be  increased  or  diminished  only  at  the  session  of  the  general 
assembly  six  years  after  the  adoption  of  the  constitution  and  every 
six  years  thereafter,  and  that  the  increase  or  diminution  should  not 
be  more  than  one  circuit  at  any  session ;  deprived  the  general  assembly 
of  power  to  create  city  courts  by  placing  the  judicial  power  in  a  su¬ 
preme  court,  circuit  courts,  county  courts  and  justices  of  the  peace. 

The  courts  that  were  provided  for  by  the  constitution  of  1848, 
except  city  courts,  were  continued  by  the  proposed  constitution  of 


39  People  v  Brown,  11  Ill.  478  (1850). 
31  Laws  of  1855,  page  147. 
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1862.  In  addition  to  these  courts  probate  judges  were  to  be  elected 
in  counties  having  a  population  exceeding  one  hundred  thousand. 
Nearly  all  of  the  provisions  of  the  judicial  article  of  the  constitution  of 
1848  were  carried  forward  and  some  statutory  provisions  were  em¬ 
bodied  in  the  proposed  constitution,  which  was  rejected  by  the  people. 


The  constitution  of  1870.  The  constitutional  convention  of 
1869-70  in  framing  the  judicial  article  found  the  problems  that  had 
existed  in  1862.  The  business  and  population  of  the  state  had  con¬ 
tinued  to  increase  and  likewise  the  amount  of  litigation  to  be  disposed 
of  by  the  courts.  A  supreme  court  consisting  of  three  members  was 
inadequate  to  handle  the  business  that  came  before  it.  The  constitu¬ 
tion  of  1848  had  fixed  the  salary  of  judges  of  the  supreme  court  at 
$1,200,  and  the  salary  of  the  circuit  court  judges  at  $1,000,  without 
giving  the  general  assembly  power  to  increase  these  salaries.  These 
salaries  had  proved  inadequate.  The  general  assembly  had  attempted 
to  relieve  this  situation  by  authorizing  the  justices  of  the  supreme 
court  to  report  amendments  to  the  laws  to  the  general  assembly.  Each 
justice  was  authorized  to  employ  a  clerk  to  aid  him  in  so  reporting 
amendments,  and  for  this  service  and  for  clerk  hire  each  justice  was 
allowed  $1,600  per  year.32  Each  circuit  judge  received  $1,000  per 
year  for  reporting  imperfections  of  the  laws  to  the  supreme  court,33 
and  a  fee  of  $1.00  fo  each  suit  filed.34  The  general  assembly  under  the 
constitution  of  1848  could  increase  the  number  of  circuits  at  will. 
The  number  of  circuits  had  been  increased  from  nine,  the 
number  established  by  the  constitution  of  1848,  to  twenty- 
nine.  Twenty-nine  circuits  were  far  more  than  were  neces¬ 
sary.33  The  general  assembly  had  continued  to  create  city  courts. 
It  was  contended  that  many  of  these  were  established  for  the  purpose 
of  providing  positions  for  politicians.36  As  the  laws  regarding  courts 
were  not  required  to  be  uniform,  many  acts  had  been  passed  provid¬ 
ing  special  jurisdiction  for  particular  county  courts.  The  citv  of 
Chicago  and  Cook  County  had  increased  more  rapidly  in  population 
than  the  other  parts  of  the  state,  and  a  judicial  system  that  was  suit¬ 
able  for  the  down-state  counties  was  inadequate  for  Cook  County. 
In  some  other  larger  counties  additional  courts  were  needed. 

In  framing  the  new  iudicial  article  the  convention  of  1869-70  fol¬ 
lowed  the  plan  that  had  been  adopted  by  former  conventions.  It  en¬ 
deavored  to  correct  the  unsatisfactory  provisions  by  adding  detail 
without  attempting  to  discard  anything  that  had  proved  desirable. 
Certain  statutory  provisions  that  were  thought  to  be  successful  were 
adopted  and  embodied  in  the  new  constitution. 


33  Laws  of  1865,  page  127. 

33  Laws,  1869,  page  49.  Debates  &  Proceedings  of  the  Constitutional  Con¬ 
vention  of  1870,  page  1,043. 

34  Laws  of  Illinois,  1863,  p.  49. 

35  Debates  and  Proceedings  of  the  Constitutional  Convention  of  1870,  page 
1,043. 

38  Debates  and  Proceedings  of  the  Constitutional  Conv€  ntion  of  1870,  page 

975. 


735 


The  constitution  of  1870  attempted  to  remedy  the  faults  of  the 
existing  judicial  system  by  (1)  increasing  the  number  of  judges  of  the 
supreme  court  from  three  to  seven,  and  providing  that  after  the  year 
1874  inferior  appellate  courts  could  be  created,  (2)  authorizing  the 
general  assembly  to  fix  the  salaries  of  judges  of  the  supreme  and  cir¬ 
cuit  courts,  and  prohibiting  these  judges  from  receiving  other  benefits 
or  performing  other  judicial  duties  which  carried  emoluments, 
(3)  limiting  the  circuits  to  one  for  every  one  hundred  thousand  in¬ 
habitants,  and  prohibiting  changes  in  these  circuits,  except  at  the  legis¬ 
lative  session  next  preceding  the  election  of  circuit  judges  therein  (the 
general  assembly,  however,  was  permitted  to  divide  the  state  into 
judicial  circuits  of  greater  population  and  territory  and  provide  for  the 
election  therein  of  not  exceeding  four  judges),  (4)  requiring  that  all 
laws  relating  to  courts  should  be  general  and  of  uniform  operation  and 
that  the  organization,  jurisdiction,  powers,  proceedings  and  practice  of 
courts  of  the  same  class  or  grade  should  be  uniform,  (5)  organizing  in 
detail  the  judicial  system  of  Cook  County,  making  this  county  a 
judicial  circuit,  and  providing  that  one  judge  could  be  added  to  either 
the  circuit  or  superior  court  of  Cook  County  for  each  additional 
50,000  inhabitants  that  the  county  contained  over  400,000,  (6)  per¬ 
mitting  the  general  assembly  to  establish  probate  courts  in  counties 
having  a  population  of  over  50,000. 

Several  other  changes  were  made  by  the  constitution  of  1870. 
The  age  at  which  a  person  was  eligible  to  become  a  judge  of  the  su¬ 
preme  court  was  decreased  from  35  years  to  30  years,  and  the  corre¬ 
sponding  age  of  circuit  judges  from  30  to  25.  For  the  election  of 
supreme  court  judges  the  state  was  divided  into  seven  districts,  and 
the  general  assembly  was  permitted  to  change  these  districts  only  “at 
the  session  of  the  general  assembly  next  preceding  the  election  of  judges 
therein”,  and  then  only  on  the  rule  of  equality  of  population.  These 
districts  were  required  to  be  formed  from  contiguous  counties.  One 
or  more  terms  of  the  supreme  court  for  the  northern  division  were  to 
be  held  in  the  city  of  Chicago  whenever  the  city  of  Chicago  or  Cook 
County  provided  a  suitable  library,  and  the  general  assembly  was  per¬ 
mitted  to  alter,  increase  or  diminish  the  judicial  divisions.  The  vote  of 
the  general  assembly  necessary  to  remove  a  judge  was  increased  from 
a  two-thirds  vote  of  all  members  elected  to  both  houses  to  a  concur¬ 
rence  of  three- fourths  of  all  members  elected. 

Two  existing  statutory  provisions  were  embodied  in  the  judicial 
article  of  the  constitution  of  1870.  The  first  was  that  the  supreme 
court  should  appoint  a  reporter  of  its  decisions ;  the  other  provision 
was  that  the  judges  of  inferior  courts  should  report  defects  and  omis¬ 
sions  in  the  laws  to  the  supreme  court,  and  that  the  judges  of  the  su¬ 
preme  court  should  report  such  defects  and  omissions  in  the  constitu¬ 
tion  and  laws  as  they  might  find  to  the  governor. 


Legislation  under  the  constitution  of  1870.  As  a  whole  the 
constitution  of  1870  provides  a  more  flexible  judicial  system  than  was 
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afforded  by  the  preceding  constitution.  Consequently  more  important 
legislation  has  been  enacted  since  1870  than  during  the  period  from 
1848  to  1870. 

Supreme  court.  Acting  under  the  authority  conferred  upon  it  by 
the  constitution  to  alter,  increase  or  diminish  the  grand  judicial  divi¬ 
sions,  the  general  assembly  in  1897  passed  an  act37  providing  that  for 
the  purpose  of  holding  terms  of  the  supreme  court  and  for  the  election 
of  the  clerk  of  this  court,  the  state  shall  constitute  one  grand  judicial 
division.  This  act  also  provides  that  the  terms  of  the  supreme  court 
shall  be  held  at  Springfield  only. 

Under  its  constitutional  authority  to  change  the  boundaries  of  the 
districts  for  the  election  of  supreme  court  judges,  the  general  assembly 
in  1903  passed  an  act  designed  to  change  the  boundaries  of  the  fourth 
district.38  By  this  act  Rock  Island  County  was  transferred  from  the 
sixth  to  the  fourth  district,  Mercer,  Warren  and  Henderson  counties 
from  the  fifth  to  the  fourth  district,  and  Pike  and  Scott  counties  from 
the  fourth  to  the  second  district.  Notwithstanding  the  fact  that  there 
would  be  no  election  of  judges  in  the  second,  fifth  and  sixth  districts, 
the  districts  incidentally  changed  by  this  act,  until  after  the  next  ses¬ 
sion  of  the  general  assembly,39  the  act  was  declared  valid.40  No  other 
changes  have  been  made  in  boundaries  of  the  supreme  court  election 
districts,  although  the  seventh  district  now  contains  nearly  one-half  of 
the  population  of  the  state. 

The  most  important  enactment  with  respect  to  the  supreme  court 
is  the  so-called  certiorari  act  of  1909  (amendment  to  section  121  of 
the  Practice  Act),  which  makes  the  decisions  of  the  appellate  courts 
final  in  a  large  number  of  cases. 

Appellate  courts.  Acting  under  the  power  conferred  upon  it  to 
create  inferior  appellate  courts,  the  general  assembly  in  1877  estab¬ 
lished  the  appellate  court.41  By  this  act  the  state  is  divided  into  four 
districts.  Cook  County  constitutes  the  first  district,  the  remainder  of 
the  northern  grand  division  of  the  supreme  court  the  second,  and  the 
other  two  grand  divisions  of  the  supreme  court  the  third  and  fourth 
districts  respectively.  Each  court  is  held  by  three  of  the  judges  of  the 
circuit  court  who  are  assigned  to  this  duty  by  the  supreme  court  for  a 
term  of  three  years.  These  courts  have  appellate  jurisdiction  only, 
and  by  the  so-called  certiorari  act  of  1909  their  decisions  are  final  in  a 
large  number  of  cases. 

In  order  to  relieve  the  congested  condition  of  the  docket  of  the 
appellate  court  in  Cook  County,  the  general  assembly  passed  an  act  in 
1897  providing  for  branch  appellate  courts  in  any  district  where  the 
number  of  pending  cases  exceeded  250  at  any  term.42  The  appellate 


37  Hurd’s  'Revised  Statutes,  Chap.  37,  Sec.  2-4. 

38  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  la-c. 

..  ^.Section  5  of  Article  VI  of  the  constitution  reads:  “The  boundaries  of 
the  districts  may  be  changed  at  the  session  of  the  general  assembly  next  pre¬ 
ceding  the  election  of  judges  therein,  and  at  no  other  time;  but  whenever  such 
alterations  shall  be  made  the  same  shall  be  upon  the  rule  of  equality  of  popu¬ 
lation,  as  nearly  as  the  county  boundaries  will  allow,  and  the  districts  shall 
be  composed  of  contiguous  counties,  in  as  nearlv  compact  form  as  circum¬ 
stances  will  permit”. 

40  People  v  Rose.  203  Ill.  46  (1903). 

41  Hurd’s  Revised  Statutes,  Chap.  37  Secs.  18-35 

43  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  35b. 


737 


court  act  was  again  amended  in  1911  tc  authorize  the  employment  of 
assistant  judges.43  The  operation  of  the  amendment  was,  however, 
limited  to  a  two-year  period,  and  no  action  was  taken  under  it. 

Circuit  courts  and  the  superior  court  of  Cook  County.  Acting 
under  the  constitutional  authority  to  create  larger  circuits  than  those 
prescribed  in  section  13  of  the  judicial  article  of  the  constitution,  the 
general  assembly  in  1877  passed  an  act  which  divided  the  state  outside 
of  Cook  County  into  thirteen  circuits.  This  act  also  provided  for  the 
election  of  three  judges  in  each  circuit.44  One  of  the  reasons  for 
granting  the  general  assembly  this  power  was  to  permit  judges  in 
these  circuits  to  interchange  so  each  could  hear  the  class  of  cases  for 
which  he  was  best  qualified.45  Each  circuit  judge  holds  court  in  such 
counties  as  may  be  agreed  upon  by  the  judges  of  that  circuit.  In  case 
of  disagreement  the  supreme  court  assigns  counties  to  the  judges.  The 
circuits  were  increased  to  seventeen  in  1897. 40 

In  1909  an  act  was  passed  which  provides  that  the  supreme  court 
or  any  judge  thereof  in  vacation  may  upon  request  assign  judges  to 
assist  in  other  circuits  than  the  one  in  which  they  are  elected.47 

The  number  of  judges  of  the  circuit  and  superior  courts  of  Cook 
County  has  been  increased  until  each  of  these  courts  now  has  twenty 
judges. 

Probate  courts.  In  1877  the  general  assembly  acting  under  the 
power  conferred  upon  it  by  the  constitution  established  probate  courts 
in  all  counties  having  a  population  of  100,000  or  more.  In  1881  this 
act  was  amended  so  as  to  extend  its  provisions  to  all  counties  in  the 
state  having  a  population  of  70,000  or  over.48 

City  courts.  The  general  assembly  under  the  constitution  of  1848 
had  unlimited  power  to  create  city  courts.  As  they  had  created  un¬ 
necessary  courts  in  small  cities,  certain  members  of  the  constitutional 
convention  of  1869-70  endeavored  to  limit  the  power  of  the  general 
assembly  by  prescribing  that  city  courts  could  be  established  only  in 
cities  having  a  population  of  over  5,000.  Friends  of  the  city  courts 
prevented  this  limitation.  The  constitution  did  provide,  however,  that 
laws  relating  to  courts  must  be  general. 

In  1874  an  act  was  passed  which  provided  that  city  courts  might 
be  established  in  any  city  containing  a  population  of  over  5,000,  when¬ 
ever  the  city  or  common  council  should  adopt  a  resolution  to  submit  the 
question  to  the  qualified  voters  of  such  city  and  two-thirds  of  the 
votes  cast  should  be  in  favor  of  the  establishment  of  such  court.49  The 
act  of  1874  was  repealed  by  an  act  in  1901.  The  act  of  1901  provides 
that  city  courts  may  be  established  in  cities  having  a  population  of 
3,000  or  more.50 

The  municipal  court  of  Chicago.  The  constitution  of  1870  had 
provided  that  justices  of  the  peace  in  the  city  of  Chicago  should  be 

4S  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  359. 

44  Jones  &  Addington  Illinois  Statutes  Annotated.  Chap.  37,  Sec.  3065. 

45  Debates  and  Proceedings  of  the  constitutional  convention  of  1870,  page 
1140. 

46  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  73. 

47  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  82i. 

48  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  216-239. 

49  Hurd’s  R.  S.  1874,  Ch.  37,  Sec.  211. 

50  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  260. 
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appointed  by  the  governor  “by  and  with  the  advice  and  consent  of  the 
senate  (but  only  upon  the  recommendation  of  a  majority  of  the  judges 
of  the  circuit,  superior  and  county  court)”.  Regardless  of  this  pre¬ 
caution,  some  unscrupulous  persons  succeeded  in  getting  appointed 
justices  of  the  peace.  The  practice  prevailed  of  starting  suits  before 
justices  of  the  peace  who  resided  in  the  most  distant  and  inaccessible 
part  of  the  county  from  the  defendant.  It  was  often  more  expensive 
to  defend  a  suit  than  to  pay  the  demand.  Ungrounded  suits  were  fre¬ 
quent.  In  1881  an  act  was  passed  which  was  expected  to  remedy  some 
of  the  evils  of  the  justice  of  the  peace  system  in  Cook  County.  This 
act51  provided  that  each  county  of  the  state  should  constitute  a  justice’s 
district,  except  Cook  County,  which  was  divided  into  two  districts,  the 
City  of  Chicago  constituting  one  district  and  the  territory  outside  of 
the  city  and  within  the  county  the  other  district,  and  to  the  limits  of 
such  districts  the  jurisdiction  of  all  justices  of  the  peace  therein  was 
expressly  limited.  This  act  was  declared  unconstitutional52  on  the 
ground  that  it  conflicted  with  the  constitutional  provision  that  the  juris¬ 
diction  of  justices  of  the  peace  shall  be  uniform.53  The  evils  of  the 
justice  of  the  peace  system  in  Chicago  and  Cook  County  finally  became 
unbearable. 

In  1904  the  constitution  was  amended  by  adopting  Section  34  of 
Article  IV.  This  section  provides  among  other  things  that  in  event 
that  municipal  courts  are  established  in  Chicago  the  general  assembly 
shall  have  power  to  prescribe  the  practice  for  these  courts,  to  abolish 
the  justices  of  the  peace  in  Chicago,  and  to  limit  the  jurisdiction  of  the 
justices  of  the  peace  of  Cook  County  outside  of  Chicago  to  that  terri¬ 
tory. 

The  general  assembly  acting  under  the  authority  given  it  by  Sec¬ 
tion  34  of  Article  IV  of  the  constitution  passed  the  Chicago  municipal 
court  act  in  19  0  5. 54  This  act  establishes  the  municipal  court  of  Chi¬ 
cago,  prescribes  the  practice  to  be  followed  in  this  court,  abolishes  jus¬ 
tices  of  the  peace  in  Chicago,  and  limits  the  jurisdiction  of  justices  of 
the  peace  of  Cook  County  outside  of  Chicago  to  that  territory. 


Summary.  The  judicial  article  in  the  constitution  of  1818  was 
brief  and  contained  mostly  matter  of  a  fundamental  character.  Under 
this  constitution  the  general  assembly  had  nearly  unlimited  power.  It 
could  create  courts,  appoint  judges,  and  change  the  circuits.  This  con¬ 
stitution  provided  that  judges  should  hold  their  office  during  good  be¬ 
havior.  At  the  time  of  its  adoption  the  people  seemed  to  distrust  the 
executive  and  judicial  departments. 

Between  1818  and  1848  the  general  assembly  plunged  the  state 
into  debt  by  creating  state  banks,  which  proved  a  failure,  and  by  aiding 
internal  improvements.  The  general  assembly  used  its  power  to  re¬ 
organize  the  supreme  court  for  political  purposes.  When  the  consti- 

61  Laws  of  1881,  page  103. 

53  People  v.  Meech.  101  Ill.  200  (1881). 

53  Constitution  of  1870,  Art.  VI,  Sec.  21. 

54  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  264-330. 


739 


tution  of  1848  was  adopted  the  people  distrusted  the  general  assembly 
and  its  power  was  greatly  curtailed.  The  demand  for  elective  officers 
caused  the  power  of  appointing  judges  to  be  taken  from  the  general 
assembly.  The  movement  for  financial  retrenchment  caused  the 
salaries  of  judges  to  be  fixed  at  a  low'  figure. 

The  judicial  system  provided  by  the  constitution  of  1848  proved 
to  be  inadequate  to  meet  the  needs  of  the  unforeseen  increase  in  popu¬ 
lation  and  business.  The  salaries  fixed  by  the  constitution  proved  to  be 
inadequate.  The  general  assembly  had  been  deprived  of  its  power  to 
create  new  courts,  or  to  increase  the  number  of  judges  of  the  supreme 
court  or  to  increase  the  salaries  of  the  judges  of  the  supreme  and  cir¬ 
cuit  courts.  A  convention  was  called  in  1862  to  remedy  these  con¬ 
ditions,  but  the  constitution  framed  by  it  was  rejected.  The  constitu¬ 
tion  of  1870  relieved  the  situation  by  increasing  the  number  of  supreme 
court  judges,  and  by  permitting  the  general  assembly  to  create  appellate 
and  probate  courts  and  to  fix  the  salaries  of  judges. 

The  plan  of  each  convention  in  dealing  with  the  judicial  article 
has  been  to  retain  all  of  the  former  unobjectionable  provisions,  change 
the  objectionable  parts  to  meet  new  conditions,  and  to  add  new  pro¬ 
visions.  Not  only  have  the  unobjectionable  provisions  of  the  former 
constitution  been  retained,  but  in  many  instances  statutory  provisions 
that  had  been  thought  to  be  successful  have  been  adopted  and  embodied 
in  the  new  constitution.  This  has  also  caused  each  new  constitution  to 
contain  more  matter  not  of  a  fundamental  character. 

Each  constitution  has  contained  more  detail  and  has  been  longer 
than  the  preceding  one.  The  constitution  of  1818  was  a  very  flexible 
instrument.  In  order  to  curtail  the  power  of  the  general  assembly  be¬ 
cause  of  certain  abuses,  the  judicial  system  was  made  very  rigid  by 
adopting  much  detail  in  the  constitution  of  1848.  In  order  to  give  the 
needed  flexibility  to  the  judicial  system  more  detail  was  incorporated 
in  the  judicial  article  of  the  constitution  of  1870. 
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III.  STRUCTURE  OF  THE  PRESENT  JUDICIAL  ORGANI¬ 
ZATION  OF  ILLINOIS. 


All  of  the  judicial  powers  in  the  State  of  Illinois  are  vested  in 
courts  established  or  authorized  by  the  constitution.  Section  1  of 
Article  VI  provides  that  “the  judicial  powers,  except  as  in  this  article 
is  otherwise  provided,  shall  be  vested  in  one  Supreme  Court,  Circuit 
Courts,  County  courts,  Justices  of  the  Peace,  Police  Magistrates,  and 
in  such  courts  as  may  be  created  by  law  in  and  for  cities  and  incor¬ 
porated  towns.”  Sections  23,  24  and  25  provide  for  the  Superior 
Court  of  Cook  County;  Section  26  for  the  Criminal  Court  of  Cook 
County;  Section  11  authorizes  the  establishment  of  inferior  appellate 
courts,  and  section  20  the  establishment  of  probate  courts  in  counties 
having  a  population  of  over  50,000. 

In  1904  the  constitution  was  amended  by  adopting  Section  34  of 
Article  IV.  This  amendment  made  possible  the  establishment  of  the 
Municipal  Court  of  Chicago. 

Section  26  of  Artice  IV  of  the  constitution  reads:  “The  State  of 
Illinois  shall  never  be  made  defendant  in  any  court  of  law  or  equity”. 
For  the  purpose  of  passing  on  claims  against  the  state  there  has  been 
established  an  organization  which,  although  not  a  court  in  the  proper 
sense,  is  called  the  Court  of  Claims. 

The  common  law  practice  as  changed  by  statute  is  used  in  Illinois. 
The  general  assembly  has  made  many  changes,  but  the  distinction  be¬ 
tween  law  and  equity  is  retained. 


The  Supreme  Court. 

(a)  Organization.  The  Constitution  of  Illinois  provides  in  de¬ 
tail  for  the  organization  of  the  supreme  court. 

Article  VI,  Section  2,  states  that  the  supreme  court  shall  consist 
of  seven  judges.  The  article  further  specifies  that  one  of  these  judges 
shall  be  chief  justice,  that  four  shall  constitute  a  quorum,  and  that  the 
concurrence  of  four  shall  be  necessary  to  every  decision. 

The  constitution  prescribes  that  no  person  shall  be  eligible  to  be 
elected  judge  of  the  supreme  court  unless  he  is  at  least  30  years  of 
age ;  a  citizen  of  the  United  States ;  a  resident  of  the  state  for  5  years 
next  preceding  his  election,  and  a  resident  of  the  district  for  which  he 
is  elected. 

As  organized  by  the  constitution,  the  State  of  Illinois  was  divided 
into  three  grand  judicial  divisions;  one  or  more  terms  for  the  northern 
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division  were  to  be  held  in  Chicago ;  the  general  assembly  was  given 
the  power  to  change  the  judicial  divisions,  and  the  time  and  places  of 
holding  court.  Exercising  this  authority,  the  general  assembly  in  1897 
consolidated  the  grand  divisions,  provided  that  the  supreme  court 
should  be  held  at  Springfield,  and  that  the  terms  should  commence  on 
the  first  Tuesday  of  October,  December,  February,  April  and  June  of 
each  year. 

The  constitution  provides  that  the  judges  of  the  supreme  court 
shall  hold  their  office  for  a  term  of  nine  years.  The  supreme  court  as 
it  existed  between  1848  and  1870  consisted  of  three  judges.  On  May 
13,  1870,  when  the  present  constitution  was  adopted  by  the  constitu¬ 
tional  convention  one  of  the  three  judges  of  this  court  had  an  unex¬ 
pired  term  of  three  years,  another  an  unexpired  term  of  six  years, 
while  the  term  of  the  third  expired  on  the  first  Monday  in  June,  1870. 
Section  6  of  Article  VI  of  the  new  constitution  provided  for  the  elec¬ 
tion  of  the  four  new  judges  on  July  2,  1870,  the  date  on  which  the 
question  of  the  ratification  of  the  new  constitution  was  submitted  to 
the  people.  Five  judges  were,  therefore,  elected  in  1870,  the  four  new 
judges  and  the  successor  to  the  judge  whose  term  expired  in  June, 
1870.  Accordingly,  five  judges  are  now  elected  at  the  one  time,  one 
judge  three  years  thereafter  and  one  judge  six  years  after  the  election 
of  the  five  judges. 

For  the  purpose  of  electing  judges  of  the  Supreme  Court,  the  con¬ 
stitution  divides  the  state  into  seven  districts.  The  constitution  states : 
“The  boundaries  of  the  districts  may  be  changed  at  the  session  of  the 
General  Assembly  next  preceding  the  election  of  judges  therein,  and 
at  no  other  time;  but  whenever  such  alterations  shall  be  made  the  same 
shall  be  upon  the  rule  of  equality  of  population  as  nearly  as  county 
boundaries  will  allow,  and  the  districts  shall  be  composed  of  contiguous 
counties,  in  as  nearly  compact  form  as  circumstances  will  permit.  The 
alteration  of  the  districts  shall  not  afifect  the  tenure  of  office  of  any 
judge.”1 

Some  question  has  arisen  as  to  the  meaning  of  the  constitutional 
provision  for  changing  the  boundaries  of  the  supreme  court  election 
districts.  One  possible  construction  of  this  provision  is  that  when  any 
change  is  made  all  districts  should  be  considered  and  involved  in  the 
change.2  Since  the  districts  can  be  changed  only  at  the  session  of  the 
general  assembly  preceding  the  election  of  judges  in  the  districts 
changed,  this  method  of  changing  the  boundaries  of  the  districts  ob¬ 
viously  brings  complications.  To  follow  this  construction  literally 
would  preclude  any  change.  If  it  is  intended  that  the  districts  can  be 
changed  at  the  session  next  preceding  the  election  of  the  majority  of 
judges,  two  districts  can  not  be  changed,  as  that  session  of  the  general 
assembly  would  not  be  the  one  preceding  the  election  of  judges  in  those 
two  districts.  If  on  the  other  hand  any  district  can  be  changed,  the 
change  must  necessarily  afifect  other  districts.  In  some  of  the  districts 
incidentally  changed  there  may  be  no  election  of  the  supreme  court 
judge  until  after  the  next  session  of  the  general  assembly.  The  su- 

1  Constitution  df  1870,  Article  VI,  Sec.  5. 

2  Judges  in  the  1st,  2nd,  3rd,  6th  and  7th  districts  were  elected  in  1870, 
the  judge  in  the  5th  district  in  1873  and  in  the  4th  district  in  1876. 
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preme  court  has  construed  this  provision  of  the  constitution  to  give  the 
general  assembly  power  to  change  any  district  at  the  session  of  the 
general  assembly  next  preceding  the  election  of  the  supreme  couit 
judge  in  that  district,  without  considering  or  changing  all  of  the  dis¬ 
tricts,  and  regardless  of  the  fact  that  in  other  districts  incidentally 
changed  there  will  be  no  election  of  judges  until  after  the  next  session 
of  the  general  assembly.3 

The  constitution  provides  for  a  reporter  of  decisions  of  the  su¬ 
preme  court.  He  is  appointed  by  the  court  for  a  term  of  four  years. 
Provision  is  also  made  in  the  constitution  for  the  election  of  a  clerk  of 
the  supreme  court  for  each  of  the  three  grand  divisions.  Upon  the 
consolidation  of  the  grand  divisions  the  statutes  provided  that  there¬ 
after  only  one  clerk  should  be  elected.4  The  term  of  office  of  the  clerk 
is  six  years.5 *  He  is  now  elected  by  a  popular  vote  of  the  whole 
state.0 

(b)  Original  jurisdiction.  Section  2  of  Article  VI  of  the  con¬ 
stitution  confers  upon  the  supreme  court  “original  jurisdiction  in  cases 
relating  to  revenue,  in  mandamus  and  habeas  corpus,  and  appellate 
jurisdiction  in  all  other  cases.” 

The  original  jurisdiction  of  the  supreme  court  is  limited  to  cases 
relating  to  the  revenue,  mandamus  and  habeas  corpus.  No  other  or¬ 
iginal  jurisdiction  can  be  conferred  upon  it  by  the  general  assembly7 
and  it  can  exercise  no  other  original  jurisdiction.8 9  This  original  juris¬ 
diction  of  the  supreme  court  is  concurrent  with  other  courts  of  original 
jurisdiction.0  The  supreme  court  is  not  required  to  exercise  its  original 
jurisdiction  in  all  cases  relating  to  the  revenue,  in  mandamus,  and 
habeas  corpus  that  the  parties  may  desire  to  bring  before  it.10  In  Peo¬ 
ple  ex  rel.  Kocourek  v.  Chicago,  193  Ill.  507,  it  is  said  that  original 
jurisdiction  is  conferred  upon  the  supreme  court  in  mandamus  to  pro¬ 
tect  the  rights,  interests  and  franchises  of  the  state,  and  the  rights  and 
interests  of  the  whole  people,  to  enforce  the  performance  of  high 
official  duties  affecting  the  public  at  large,  and  in  cases  of  emergency 
to  adjudicate  matters  affecting  local  public  interests,  or  private  rights, 
when  there  is  no  other  adequate  remedy,  and  the  exercise  of  such 
jurisdiction  is  necessary  to  prevent  a  failure  of  justice,  and  that  the 
supreme  court  is  vested  with  the  discretion  to  decide  in  any  case 
whether  it  is  of  such  character  as  to  call  for  the  exercise  of  original 
jurisdiction. 

(c)  Appellate  jurisdiction.  Section  2  of  Article  VI  of  the  con¬ 
stitution  confers  upon  the  supreme  court  “original  jurisdiction  in  cases 
relating  to  the  revenue,  in  mandamus  and  habeas  corpus,  and  appellate 
jurisdiction  in  all  other  cases”.  “In  all  other  cases”  does  not  mean 
that  the  supreme  court  has  jurisdiction  in  all  appeals,  or  that  its  appel¬ 
late  jurisdiction  can  not  be  limited.11 

3  People  v.  Rose,  203  Ill.  46  (1903). 

4  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  3a. 

6  Constitution  of  1870,  Art.  VI,  Sec.  10. 

0  Hurd’s  Revised  Statutes,  Chap.  37.  Sec.  2. 

7  Canby  v.  Hartzell,  167  Ill.  628  (1897). 

8  Courter  v.  Simpson  Const.  Co.,  264  Ill.  488  (1914). 

9  Hundley  &  Rees  v.  Commissioners,  67  Ill.  559,  563  (1873). 

10  People  ex  rel.  Kocourek  v.  Chicago,  193  Ill.  507  (1901). 

11  Drainage  Commissioners  v.  Harms,  238  Ill.  414  (1909). 
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Section  2  of  Article  VI  must  be  construed  with  Section  11  of  the 
same  Article.  Section  11  provides  that  appeals  may  be  taken  from  the 
Appellate  Court  to  the  Supreme  Court  “in  all  criminal  cases  in  which 
a  franchise,  or  freehold,  or  the  validity  of  a  statute  is  involved”.  In 
Young  v.  Stearns,  91  Ill.  221,  (1878),  the  court  says:  “There  are  only 
four  classes  of  cases  in  which  there  is  a  constitutional  right  of  appeal 
or  writ  of  error  to  this  court.  These  four  classes  are  criminal  cases 
and  cases  in  which  either  a  franchise,  a  freehold  or  the  validity  of  a 
statute  is  involved.  Even  in  these  cases  such  constitutional  right  of  ap¬ 
peal  or  writ  of  error  is  not  the  right  of  a  direct  appeal  from  or  writ 
of  error  to  the  trial  court,  but  such  appeal  or  writ  of  error  may  be 
through  the  intermediary  of  the  appellate  court.  It  is  for  the  legisla¬ 
ture  to  determine,  as  to  whether  in  all  or  some,  or  any  of  these  cases 
the  appeal  shall  be  brought  to  this  court  or  otherwise.”  Therefore,  the 
appellate  jurisdiction  of  the  Supreme  Court  could  be  limited  to  four 
classes  of  cases. 

The  Practice  Act12  directs  that  appeals  shall  be  taken  to  the  Su¬ 
preme  Court  from  the  Circuit  courts,  the  Superior  Court  of  Cook 
County,  County  Courts  and  City  Courts  in  all  criminal  cases  above  the 
grade  of  misdemeanors ;  in  cases  in  which  a  franchise  or  a  freehold, 
or  the  validity  of  a  statute  or  the  construction  of  the  constitution  is 
involved ;  in  cases  relating  to  the  revenue,  and  in  cases  in  which  the 
state  is  interested  as  a  party  or  otherwise.  It' also  permits  cases  in 
which  the  validity  of  a  municipal  ordinance  is  involved  to  be  taken  di¬ 
rectly  to  the  Supreme  Court  from  the  trial  court,  if  the  trial  judge  cer¬ 
tifies  that  in  his  opinion  the  public  interest  so  requires. 

Other  statutes  allow  appeals  to  be  taken  to  the  Supreme  Court 
from  the  Circuit  Court  in  bills  to  restrain  the  disbursement  of  public 
moneys,13  from  the  decrees  of  the  Circuit  Court  on  applications  to  reg¬ 
ister  land,14  from  the  Circuit  or  County  Court  in  eminent  domain 
cases,15  from  the  orders  of  the  County  or  Circuit  Court  organizing 
drainage  districts,16  from  the  judgment  of  the  County  Court  assessing 
damages  and  benefits  for  constructing  draining  systems,17  from  the  final 
decrees  of  the  County  or  Circuit  Court  in  farm  drainage  matters,18 
from  the  County  Court  in  proceedings  for  sale  of  lands  for  taxes,  and 
special  assessments,19  from  the  Circuit  or  County  Court  in  election 
contests,20  from  the  County  Court  upon  refusal  of  application  to  put 
name  on  or  erase  from  election  register,21  from  the  Circuit  Court  in 
cases  arising  under  the  workmen’s  compensation  act,22  and  from  the 
Circuit  Court  of  Sangamon  County  in  reviews  of  the  decisions  of  the 
Public  Utilities  Commission.23 


ia  Sec.  118,  Chap.  110,  Hurd’s  Revised  Statutes. 

13  Hurd’s  Revised  Statutes,  Chap.  102,  Sec.  21. 

14  Hurd’s  Revised  Statutes,  Chap.  30,  Sec.  69. 

15  Hurd’s  Revised  Statutes,  Chap.  47,  Sec.  12. 

16  Hurd’s  Revised  Statutes,  Chap.  42,  Sec.  16. 

17  Hurd’s  Revised  Statutes,  Chap.  42,  Sec.  17b. 

18  Hurd’s  'Revised  Statutes,  Chap.  37,  Sec.  82f. 

19  Hurd’s  Revised  Statutes,  Chap.  120,  Sec.  192. 

20  Hurd’s  Revised  Statutes,  Chap.  46,  Sec.  123. 

21  Hurd’s  Revised  Statutes,  Chap.  46,  Sec.  208. 

23  Hurd’s  Revised  Statutes,  Chap.  48,  Sec.  144. 
23  Hurd’s  Revised  Statutes,  Chap.  111a,  Sec.  69. 
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Appeals  from  the  Appellate  Court  to  the  Supreme  Court  are  also 
regulated  by  the  Practice  Act.  Section  121  of  that  Act  (as  amended 
in  1909  by  the  so-called  certiorari  act)  provides  that,  aside  from  cases 
in  which  appeals  and  writs  of  error  are  specifically  required  by  the  con¬ 
stitution  to  be  allowed  from  the  Appellate  Courts  to  the  Supreme  Court, 
the  judgments  and  decrees  of  the  Appellate  Courts  shall  be  final,  sub¬ 
ject  to  the  following  two  exceptions  only: 

(A)  “In  case  a  majority  of  the  judges  of  the  Appellate  Court 
or  any  branch  thereof  shall  be  of  the  opinion  that  a  case  (regardless  of 
the  amount  involved)  decided  by  them  involves  a  question  of  such  im¬ 
portance  either  on  account  of  principal  or  collateral  interests,  as  that  it 
should  be  passed  upon  by  the  Supreme  Court,  they  may  in  such  cases 
grant  appeals  to  the  Supreme  Court  on  petition  of  the  parties  to  the 
cause.” 

(B)  “It  shall  be  competent  for  the  Supreme  Court  to  require  by 
certiorari  or  otherwise  any  such  case  to  be  certified  to  the  Supreme 
Court  for  its  review  and  determination ;  Provided,  however,  that  in 
actions  ex  contractu  (exclusive  of  actions  involving  a  penalty)  and  in 
all  cases  sounding  in  damages,  the  judgment  exclusive  of  costs  shall  be 
more  that  $1,000.” 

Apparently  misdemeanors  are  the  only  cases  going  to  the  Appel¬ 
late  Courts  in  which  there  is  a  constitutional  right  of  appeal 
or  writ  of  error  '  to  the  supreme  court.  It  is  also  pro¬ 
vided  that  in  those  cases  which  may  be  brought  from  the 
Appellate  Court  to  the  Supreme  Court,  the  Supreme  Court  can  re¬ 
examine  as  to  questions  of  law  only.24  The  decision  of  the  Appellate 
Court  in  all  other  matters  is  made  final.  The  act  making  the  decision 
of  the  Appellate  Court  final  in  all  matters  except  those  above  men¬ 
tioned  was  passed  in  1909. 25 


The  Appellate  Courts. 

Appellate  Courts  were  established  in  Illinois  in  1877  pursuant  to 
Section  11  of  Article  VI  of  the  constitution,  which  provides  that  after 
the  year  1874  inferior  Appellate  Courts  of  uniform  organization  and 
jurisdiction  may  be  created  in  districts  formed  for  that  purpose. 

(a)  Organization.  By  the  act  creating  Appellate  Courts26  four 
districts  are  established.  These  districts  are  the  same  as  the  old  Grand 
Divisions  of  the  Supreme  Court,  except  that  Cook  County  was  made  a 
separate  district.  By  statute  branch  courts  may  be  established  when 
there  are  pending  and  undetermined  over  two  hundred  and  fifty  cases  at 
any  one  term,  and  the  justices  or  a  majority  of  them  shall  request  the 
Supreme  Court  in  writing.27  The  terms  are  held  in  the  first  district  at 
Chicago  on  the  first  Tuesdays  of  March  and  October  of  each  year,  in 
the  second  district  at  Ottawa  on  the  first  Tuesday  in  April  and  October 
of  each  year,  in  the  third  district  at  Springfield  on  the  first  Tuesday  of 

24  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  122. 

25  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  121. 

2U  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  18. 

21  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  3 5 j  to  35m. 
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April  and  October  of  each  year,  and  in  the  fourth  district  at  Mount 
\  ernon  on  the  fourth  Tuesday  in  March  and  October  of  each  year.28 

The  constitution  provides  that  the  Appellate  Courts  shall  be  held 
by  such  number  of  circuit  court  judges  as  may  be  provided  by  law,  but 
that  no  judge  shall  sit  in  review  upon  cases  decided  by  himself.  Other 
details  of  organization  are  prescribed  by  statute.  Appellate  Courts  are 
held  by  three  judges.  These  judges  are  assigned  by  the  Supreme 
Court  for  a  period  of  three  years.  They  choose  one  of  their  own  num¬ 
ber  for  presiding  justice.  Appellate  Courts  are  courts  of  record.  All 
opinions  must  be  in  writing.29 

The  constitution  prohibits  the  judges  of  the  Appellate  Court  from 
receiving  additional  salary  for  their  services  in  the  Appellate  Court, 
but  by  statute  it  is  provided  that  judges  residing  in  counties  having  a 
population  of  less  than  150,000,  who  are  assigned  or  required  to  serve 
as  judges  in  an  Appellate  Court  sitting  in  a  county  having  a  population 
of  over  150,000,  may  be  allowed  out  of  the  treasury  of  the  county  where 
the  court  is  sitting  a  sum  not  to  exceed  fifteen  dollars  per  day  for 
their  expenses.30 

(b)  Jurisdiction.  The  part  of  Section  11  of  Article  VI  of  the 
Constitution  which  relates  to  the  jurisdiction  of  the  Appellate  Court 
reads  as  follows:  “inferior  appellate  courts,  of  uniform  organization 
and  jurisdiction,  may  be  created  to  which  such  appeals  or  writs  of  error 
as  the  general  assembly  may  provide  may  be  prosecuted  from  the  cir¬ 
cuit  and  other  courts,  and  from  which  appeals  and  writs  of  error  shall 
lie  to  the  Supreme  Court  in  all  criminal  cases,  and  cases  in  which  a 
franchise  or  freehold  or  the  validity  of  a  statute  is  involved,  and  in 
such  other  cases  as  may  be  provided  by  law”. 

By  this  section  the  Appellate  Court  is  limited  to  appellate  juris¬ 
diction.  The  legislature  can  not  clothe  it  with31  nor  can  it  exercise,32 
original  jurisdiction. 

The  only  constitutional  limitation  on  the  appellate  jurisdiction  is 
that  appeals  and  writs  of  error  shall  lie  to  the  Supreme  Court  in  the 
four  classes  of  cases  enumerated  in  the  section  above  quoted.  In  all 
other  cases  the  decisions  of  this  court  may  be  made  final. 

The  Appellate  Court  Act33  vests  in  the  appellate  court  jurisdiction 
in  all  matters  of  appeal  or  writs  of  error  from  the  final  judgments, 
orders  or  decrees  of  any  of  the  circuit  courts  and  the  Superior  Court 
of  Cook  County,  or  county  courts  or  city  courts  in  any  suit  or  proceed¬ 
ing  at  law  or  in  chancery,  other  than  criminal  cases,  not  misdemeanors, 
and  cases  involving  a  franchise  or  freehold  or  the  validity  of  a  statute. 
The  Practice  Act34  further  limits  the  jurisdiction  of  this  court  by  pro¬ 
viding  that  the  following  cases  shall  be  taken  directly  to  the  Supreme 
Court  from  the  Circuit  Court,  the  Superior  Court  of  Cool:  County, 
County  Courts  and  City  Courts : 


28  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  19. 

29  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  18  to  35. 

30  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  35n. 

31  Hawkes  v.  People,  124  Ill.  560  (1888). 

33  People  ex  rel.  Lydston  v.  Hoyne.  262  Ill.  82  (1914). 

33  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  25. 

34  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  118. 
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(1)  All  criminal  cases  above  the  grade  of  misdemeanors; 

(2)  Cases  in  which  a  franchise  or 

(3)  freehold,  or 

(4)  the  validity  of  a  statute,  or 

(5)  the  construction  of  the  constitution  is  involved; 

(6)  Cases  in  which  the  validity  of  a  municipal  ordinance  is 
involved  and  the  trial  judge  certifies  that  in  his  opinion 
the  public  interest  so  requires ; 

(7)  Cases  relating  to  revenue; 

(8)  Cases  in  which  the  state  is  interested  as  a  party  or  other¬ 
wise. 

Other  statutes  provide  for  appeals  from  the  county  or  circuit  court 
direct  to  the  Supreme  Court  in  various  statutory  proceedings.35 

As  already  noted,  the  Supreme  Court  may  cause  any  contract  case 
or  case  sounding  in  damages,  where  the  judgment  is  over  $1,000  ex¬ 
clusive  of  costs  and  any  case  involving  a  penalty  which  has  been  de¬ 
cided  by  the  Appellate  Court  to  be  certified  to  it  (the  Supreme  Court) 
for  review,  and  the  majority  of  the  judges  of  the  Appellate  Court  by 
giving  a  certificate  of  importance  may  send  any  case  which  has  been 
decided  by  them  to  the  Supreme  Court  for  review.  In  all  other  cases, 
save  those  in  which  the  constitution  gives  a  right  of  appeal  to  the 
Supreme  Court,  the  decision  of  the  Appellate  Court  is  final. 

The  judgment  of  the  Appellate  Court  is  final  as  to  all  matters  of 
fact  in  controversy,  in  any  final  determination  of  any  cause  or  pro¬ 
ceeding,  except  in  chancery,  where  such  determination  is  the  result 
wholly  or  in  part  of  a  finding  of  facts  different  from  the  findings  of 
the  trial  court.36 


Circuit  Courts. 

(a)  Organization.  The  constitution  vests  in  the  General  Assembly 
power  to  divide  the  state  into  judicial  circuits  and  to  provide  for  the 
election  in  each  circuit  of  not  to  exceed  four  judges.37  The  general 
assembly  has  exercised  this  power.  The  State,  exclusive  of  Cook 
County,  is  now  divided  into  seventeen  circuits.  Three  judges  are 
elected  for  each  circuit.38  The  constitution  requires  two  terms  of  court 
to  be  held  annually  in  each  county.39  It  vests  in  the  General  As¬ 
sembly  the  power  to  fix  the  times  of  holding  court40  and  prohibits  that 
body  from  changing  the  terms  of  holding  court  except  at  the  session 
next  preceding  the  election  of  judges.  Extra  terms  may,  however,  be 
provided  for  at  any  session.41 

It  is  provided  by  the  constitution  that  judges  of  the  circuit  court 
shall  be  elected  by  popular  vote  for  a  term  of  six  years ;  that  no  person 
shall  be  eligible  to  the  office  of  judge  of  the  circuit  or  any  inferior 
court  unless  he  is  at  least  twenty-five  years  of  age,  a  citizen  of  the 

35  See  p.  743. 

30  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  120. 

37  Constitution  1870,  Art.  VI,  Sec.  15. 

38  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  74. 

39  Constitution  1870,  Art.  VI,  Sec.  12. 

40  Constitution  1870,  Art.  VI,  Sec.  14. 

41  Constitution  1870,  Art.  VI,  Sec.  14. 


747 


United  States,  and  a  resident  of  the  State  for  five  years  next  preceding 
his  election,  and  a  resident  of  the  circuit,  county,  city  or  incorporated 
town  for  which  he  is  elected.42  The  statutes  provide  that  the  judges  of 
each  circuit  may  determine  the  manner  of  holding  court  in  their  circuit, 
but  in  case  of  disagreement  the  Chief  Justice  of  the  Supreme  Court 
shall  assign  them  to  such  counties  in  their  circuits  as  he  may  de¬ 
termine.43  Judges  are  prohibited  by  the  constitution  from  receiving 
any  other  compensation  than  their  salaries  for  the  discharge  of  their 
official  duties.  The  salary  of  judges  can  not  be  increased  or  diminished 
during  their  terms  of  office.44  The  general  assembly  fixes  such  sala¬ 
ries.45  The  judges  of  the  circuit  court,  outside  of  Cook  County,  elected 
prior  to  the  first  Monday  of  June,  1919,  receive  five  thousand  dollars 
per  year.40  Those  elected  after  the  first  Monday  of  June,  1919,  receive 
six  thousand  five  hundred  dollars  per  year.47 

(b)  Jurisdiction.  The  constitution  provides  that  the  Circuit 
Court  shall  have  original  jurisdiction  in  all  causes  in  law  and  equity, 
and  such  appellate  jurisdiction  as  may  be  provided  by  few. 

The  original  jurisdiction  of  Circuit  Courts  can  not  be  diminished 
or  taken  away  by  the  legislature.48  Concurrent  jurisdiction  may,  how¬ 
ever,  be  conferred  upon  other  courts. 

The  circuit  courts  have  original  jurisdiction  in  cases  where  the 
general  assembly  creates  a  new  statutory  remedy  for  the  recovery  of 
property  or  for  damages  occasioned  by  the  infringement  of  a  right. 
They  have  no  jurisdiction,  however,  in  purely  statutory  proceedings 
which  are  not  causes  at  law  or  equity,  such  as  election  contests,  unless 
such  jurisdiction  is  conferred  by  statute.49 

By  statute  the  circuit  court  has  been  given  exclusive  original  juris¬ 
diction  in  contests  of  the  election  of  judges  of  the  supreme  court,  clerk 
of  the  supreme  court,  judges  of  the  circuit  court,  judges  of  the  su¬ 
perior  court  of  Cook  county,  judges  of  the  county  courts,  mayors  of 
cities,  presidents  of  county  boards,  presidents  of  villages,  in  reference 
to  the  removal  of  county  seats,  and  in  reference  to  any  other  subject 
that  may  be  submitted  to  the  vote  of  the  people  of  the  county.  They 
are  given  concurrent  jurisdiction  with  the  county  court  in  contests  for 
the  election  of  all  other  county,  township  and  precinct  officers.50 

It  has  also  been  given  jurisdiction  in  certain  proceedings  in  con¬ 
nection  with  the  fish  and  game  laws,51  in  proceedings  organizing  farm 
drainage  districts,52  and  in  partition  proceedings.53 

The  circuit  court  is  also  given  jurisdiction  in  appeals  from  the 
disallowance  of  claims  by  the  County  Board.54  The  Circuit  Court  of 


42  Constitution  1870,  Art.  VI,  Sec.  17. 

43  Jones  and  Adding-ton,  Illinois  Statutes  Annotated,  Chap.  37,  Sec.  2067. 

44  Constitution  1870,  Art.  VI,  Sec.  16. 

45  Constitution  1870,  Art.  VI,  Sec.  16. 

46  Hurd’s  Revised  Statutes,  Chap.  53,  Sec.  3. 

47  T  .o  o  lOI  Q  n  Pj  7 

43  People  v.  Jacobson,  247  Ill.  394  (1910). 

49  Douglas  v.  Hutchinson,  183  Ill.  323  (1899). 

60  Hurd’s  Revised  Statutes,  Chap.  46,  Secs.  96,  97,  98. 

51  Hurd’s  Revised  Statutes,  Chap.  56,  Sec.  47. 

62  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  82d. 

63  Hurd’s  Revised  Statutes,  Chap.  106,  Sec.  1. 

64  Hurd’s  Revised  Statutes,  Chap.  34,  Sec.  35. 
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Sangamon  County  is  given  jurisdiction  to  review  the  oiders  of  the 
Public  Utilities  Commission.55 

The  Constitution  provides  that  the  circuit  courts  shall  ha^e  such 
appellate  jurisdiction  as  may  be  provided  by  law.  Appellate  juris¬ 
diction  has  been  conferred  by  the  general  assembly  upon  the  circuit 
court  in  all  appeals  from  (a)  justices  of  the  peace/0  except  judgments 
confessed;  (b)  in  appeals  from  the  probate  court  in  all  cases  except 
in  proceedings  for  the  sale  of  real  estate  to  pay  debts/1  and  (c)  in 
appeals  from  the  county  court  in  all  matters  relating  to  the  settlement 
of  the  estates  of  deceased  persons,  appointment  of  guardians  and  con¬ 
servators  and  the  settlement  of  their  accounts,  and  in  matters  relating 
to  apprentices.58 

In  appeals  from  justices  of  the  peace,  and  from  probate  and 
county  courts  a  trial  de  novo  is  had  in  the  circuit  court. 


Circuit,  superior  and  criminal  courts  of  Cook  County.  The 

constitution  makes  special  provisions  for  the  judicial  organization  of 
Cook  County.  The  county  constitutes  one  judicial  circuit.59  In  ad¬ 
dition  to  the  circuit  court  there  is  in  this  county  the  superior  court  of 
Cook  County  and  the  criminal  court  of  Cook  county.  The  superior 
court  of  Cook  County  has  the  same  jurisdiction  as  the  circuit  court. 
The  criminal  court  has  jurisdiction  of  all  cases  of  a  criminal  or  quasi 
criminal  nature  arising  in  the  county.60 

Judges  of  the  circuit  and  superior  courts  are  elected  for  a  term  of 
six  years.61  No  judges  are  elected  for  the  criminal  court.  Its  terms 
are  held  by  “one  or  more  of  the  judges  of  the  circuit  or  superior  court 
of  Cook  County,  as  nearly  as  may  be  in  alteration,  as  may  be  deter¬ 
mined  by  said  judges,  or  provided  by  law.”62  The  general  assembly 
has  the  power  to  increase  the  number  of  judges  of  the  circuit  and 
superior  courts  of  Cook  County  by  adding  one  judge  to  either  of  these 
courts  for  every  additional  50,000  inhabitants  in  the  county  over  400,- 
000. 63  At  the  present  time  there  are  twenty  judges  for  the  circuit 
court  and  a  like  number  for  the  superior  court.  The  judges  receive 
from  the  State  the  same  salary  as  circuit  judges  in  other  parts  of  the 
State,  and  such  additional  salary  from  the  county  as  may  be  prescribed 
by  law.64  It  is  provided  by  statute  that  the  judges  of  the  circuit  and 
superior  courts  of  Cook  County  shall  receive  from  the  county  treasury 
such  further  compensation,  in  addition  to  the  salary  paid  them  by  the 


55  Hurd’s  Revised  Statutes,  Chap.  Ilia,  Sec.  6S.  Sec,.  29  of  Art.  VI  of  the 
Constitution  provides  that  the  jurisdiction  of  courts  shall  be  uniform.  The 
Act  allowing  actions  to  set  aside  orders  of  the  Public  Utilities  Commission  to 
be  brought  in  the  circuit  court  of  Sangamon  County  appears  to  be  in  conflict 
with  this  section,  but  the  question  has  never  been  decided  by  the  Supreme  Court. 

50  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  115. 

67  Hurd’s  Revised  Statutes.  Chap.  37,  Sec.  226. 

58  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  212. 

59  Constitution  of  1870,  Art.  VI,  Sec.  23. 

60  Constitution  of  1870,  Art.  VI,  Sec.  26. 

01  Constitution  of  1870,  Art.  VI,  Sec.  23. 

62  Constitution  of  1870,  Art.  VI,  Sec.  26. 

63  Constitution  of  1870,  Art.  VI,  Sec.  23. 

61  Constitution  of  1870,  Art.  VI,  Sec.  25. 
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state,  as  will  make  their  total  compensation  $12,000.  Judges  elected 
prior  to  the  first  Monday  in  June,  1919,  receive  five  thousand  dollars 
per  annum  from  the  state  treasury  and  seven  thousand  dollars  per 
annum  from  the  county  treasury;  those  elected  after*that  date  will 
receive  six  thousand  five  hundred  dollars  per  year  from  the  state  treas¬ 
ury  and  five  thousand  five  hundred  dollars  per  year  from  the  county 
treasury.65 

The  constitution  also  provides  that  the  judge  having  the  shortest 
unexpired  term  shall  be  chief  justice  of  the  court  of  which  he  is  a 
judge.  The  circuit,  superior  and  criminal  courts  are  independent  of 
each  other  in  all  respects,  except  that  judges  of  the  circuit  and  su¬ 
perior  courts  are  assigned  to  hold  court  in  the  criminal  court.  By 
statute  it  is  provided  that  the  terms  of  the  superior  court  shall  com¬ 
mence  on  the  first  Monday  of  every  month  and  those  of  the  circuit 
court  and  criminal  court  on  the  third  Monday  of  every  month.66 


County  courts.  The  constitution  provides  that  there  shall  be 
elected  in  each  county  one  county  judge  and  one  county  clerk,  whose 
terms  of  office  shall  be  four  years. 

The  constitution  further  provides  that  county  courts  “shall  be 
courts  of  record,  and  shall  have  original  jurisdiction  in  all  matters  of 
probate,  settlement  of  estates  of  deceased  persons,  appointment  of 
guardians  and  conservators  and  settlement  of  their  accounts,  in  all 
matters  relating  to  apprentices,  and  in  proceedings  for  the  collection  of 
taxes  and  assessments,  and  such  other  jurisdiction  as  may  be  provided 
for  by  general  law.”67 

When  a  probate  court  is  established  in  a  county,  the  county  court 
is  deprived  of  its  jurisdiction  (1)  of  probate  matters,  (2)  settlement 
of  the  estates  of  deceased  persons,  (3)  appointment  of  guardians  and 
conservators  and  the  settlement  of  their  accounts,  and  (4)  matters 
relating  to  apprentices.68 

The  county  court  is  given  exclusive  original  jurisdiction  by  statute 
in  the  following  cases : 

1.  Application  to  put  names  on  or  remove  names  from  the 

register  of  voters.69 

2.  Proceedings  for  the  commitment  of  insane  persons.70 

3.  Application  for  the  discharge  from  arrest  or  imprison¬ 

ment  of  insolvent  debtors.72 

4.  Assignments  for  the  benefit  of  creditors.73 

It  has  been  also  granted  concurrent  jurisdiction  with  the  Circuit 
Court  in  appeals  from  (1)  justices  of  the  peace  and  police  magis- 

65  Hurd’s  Revised  Statutes,  Chap.  53,  Sec.  61;  Laws  of  Illinois,  1919,  p.  553-4. 

69  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  77. 

67  Constitution  of  1870,  Art.  VI,  Sec.  18. 

68  Klokke  v.  Dodge,  103  Ill.  125  (1882). 

99  Hurd’s  Revised  Statutes,  Chap.  46,  Sec.  207. 

70  Hurd’s  Revised  Statutes,  Chap.  85,  Sec  3. 

72  Hurd’s  Revised  Statutes,  Chap.  72,  Sec.  1. 

73  Hurd’s  Revised  Statutes,  Chap.  10b,  Sec.  14. 
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trates,74  (2)  the  classification  of  lands  by  drainage  commissioners,75 
and  (3)  from  the  assessment  of  damages  before  justices  of  the  peace 
for  opening,  altering  or  vacating  roads.76  In  cases  where  such  appeals 
are  taken  to  the  County  Court,  a  trial  de  novo  is  had. 

By  statute  County  Courts  are  given  original  jurisdiction  concur¬ 
rent  with  the  Circuit  Court  in  the  following  cases : 

(a)  Cases  in  which  justices  of  the  peace  have  jurisdiction,  where 
the  amount  claimed  or  value  of  the  property  in  controversy  does  not 
exceed  one  thousand  dollars.77 

(b)  Eminent  domain  cases.78 

(c)  Contest  of  elections  for  county,  township  and  precinct 
offices.79 

(d)  Matters  pertaining  to  the  organization  of  drainage  districts.80 

(e)  Proceedings  to  condemn  unlawful  devices  for  the  killing 
of  fish  under  the  fish  and  game  law.si 

(f)  Cases  involving  the  treatment  and  care  of  dependent,  neg¬ 
lected  and  delinquent  children.82  In  Cook  County  such  cases  are  heard 
in  what  is  termed  the  “juvenile  court.”  This  court  is  a  branch  of  the 
circuit  court  of  Cook  County  and  is  presided  over  by  ane  of  the  judges 
of  that  court.83 

(g)  Applications  for  mothers’  pensions.84 

(h)  Non-indictable  offenses  where  the  punishment  is  not  im¬ 
prisonment  in  the  penitentiary  or  death.  The  phrase  “non-indictable 
offenses”  is  used  in  this  discussion  to  designate  offenses  which  may 
under  the  constitution  be  prosecuted  without  indictment,  although  as  a 
matter  of  fact  such  offenses  are  tried  in  the  circuit  court  only  on  in¬ 
dictment.85 

It  is  provided  by  statute  that  the  County  Court  in  counties  which 
do  not  have  probate  courts  shall  have  both  probate  and  law  terms.  The 
Probate  terms  begin  on  the  first  Monday  of  every  month.  The  court 
is  always  open  for  the  transaction  of  probate  matters  and  for  hearing 
applications  for  the  discharge  of  insolvent  debtors  from  arrest  or  im¬ 
prisonment.  Other  matters  are  cognizable  Only  at  the  law  terms.86  The 
law  terms  are  fixed  by  the  General  Assembly  at  different  times  for  the 
various  counties.  Appeals  are  taken  from  the  County  Court  to  the 
Circuit,  Appellate,  or  Supreme  Court.  It  is  provided  by  statute  that 
appeals  and  writs  of  error  may  be  taken  and  prosecuted  from  the  final 
orders,  judgments  and  decrees  of  the  County  Court  to  the  Supreme 
Court  or  the  Appellate  Court  in  proceedings  for  the  confirmation  of 
special  assessments,  in  proceedings  for  the  sale  of  lands  for  taxes  and 
special  assessments,  and  in  all  common  law  and  attachment  cases  and 


74  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95. 

75  Hurd’s  Revised  Statutes,  Chap.  42,  Sec.  101;  Chap.  37,  Sec.  8 2d. 

70  Hurd’s  Revised  Statutes,  Chap.  121,  Sec.  88. 

77  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95. 

78  Hurd’s  Revised  Statutes,  Chap.  47,  Sec.  2. 

79  Hurd’s  Revised  Statutes,  Chap.  46,  Secs.  97,  98. 

89  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  8 2d. 

81  Hurd’s  Revised  Statutes,  Chap.  56,  Sec.  47 

82  Hurd’s  Revised  Statutes,  Chap.  23,  Sec.  169,  170. 

83  Hurd’s  Revised  Statutes,  Chap.  23,  Sec.  171. 

84 Hurd’s  Revised  Statutes,  Chap.  23,  Sec.  298. 

85  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95. 

88  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  94. 
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cases  of  forcible  entry  and  forcible  detainer,  and  to  the  Circuit  Court 
in  all  other  matters.  Appeals  to  the  Circuit  Court  are  tried  de  novo.87 

Other  provisions  relating  to  appeals  from  the  County  Court  are 
found  in  statutes  defining  the  jurisdiction  of  Appellate  Courts  and  in 
the  Practice  Act.  The  Appellate  Court  Act88  provides  that  the  Ap¬ 
pellate  Court  shall  have  jurisdiction  of  “all  matters  of  appeal,  or  writs 
of  error  .  .  .  from  .  .  .  the  Circuit  Courts  ...  or 
County  Courts  ...  in  any  suit  or  proceeding  at  law  or  in  chan¬ 
cery  other  than  criminal  cases,  not  misdemeanors,  and  cases  involving 
a  franchise  or  freehold  or  the  validity  of  a  statute.”  The  Practice 
Act89  provides  that  appeals  from,  and  writs  of  error  to,  certain  courts, 
including  the  County  Court,  shall  be  taken  directly  to  the  Appellate 
Court  in  all  criminal  matters  below  the  grade  of  felony  and  directly  to 
the  Supreme  Court  in  all  criminal  cases  above  the  grade  of  misde¬ 
meanors,  and  in  cases  in  which  a  franchise  or  freehold  or  the  validity 
of  a  statute  or  a  construction  of  the  constitution  is  involved,  in  cases 
in  which  the  validity  of  a  municipal  ordinance  is  involved  and  in  which 
the  trial  judge  shall  certify  that  in  his  opinion  the  public  interest  so  re¬ 
quires,  and  in  cases  relating  to  the  revenue,  or  in  which  the  state  is  in¬ 
terested  as  a  party  or  otherwise. 


Probate  courts.  Section  20  of  Article  VI  of  the  constitution 
authorizes  the  General  Assembly  to  provide  for  the  establishment  of 
probate  courts  in  each  county  having  a  population  of  over  50,000,  and 
provides  for  the  election  of  a  judge  thereof  whose  term  of  office  shall 
be  the  same  as  that  of  the  County  Judge,  and  who  shall  be  elected  at 
the  same  time  and.  in  the  same  manner  as  County  judges.  All  other  de¬ 
tails  of  organization  are  left  to  the  General  Assembly. 

The  General  Assembly  has  established  probate  courts  in  each 
county  having  a  population  of  70,000  or  more.90  The  Probate  Courts 
are  held  at  the  county  seat.  They  are  courts  of  record.  The  terms  of 
these  courts  commence  on  the  first  Monday  of  each  month.91  Judges 
are  elected  for  a  term  of  four  years.92 

The  part  of  Section  20  of  Article  VI  of  the  constitution  which 
deals  with  the  jurisdiction  of  Probate  Courts  reads:  “Said  courts, 
when  established,  shall  have  original  jurisdiction  of  all  probate  mat¬ 
ters,  the  settlement  of  estates  of  deceased  persons,  the  appointment  of 
guardians  and  conservators,  and  settlement  of  their  accounts ;  in  all 
matters  relating  to  apprentices,  and  in  cases  of  sale  of  real  estate  of 
deceased  persons  for  the  payment  of  debts”.  The  jurisdiction  of  pro¬ 
bate  courts  is  thus  limited  by  the  constitution  to  the  particular  subjects 
named.  There  is  no  general  clause,  as  there  is  in  respect  to  County 
Courts,  which  authorizes  the  legislature  to  extend  the  jurisdiction  of 


87  Hurd’s  Revised 

88  Hurd’s  Revised 

89  Hurd’s  Revised 

90  Hurd’s  Revised 

91  Hurd’s  Revis  ed 
"Hurd’s  Revised 

VI,  Sec.  32. 


Statutes,  Chap.  37,  Sec.  212-213. 

Statutes,  Chap.  37,  Sec.  25. 

Statutes,  Chap.  110,  Sec.  118. 

Statutes,  Chap.  37,  Sec.  216. 

Statutes,  Chap.  37,  Sec.  221. 

Statutes,  Chap.  37,  Sec.  218;  Constitution  of  1870 
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Probate  Courts  to  subjects  other  than  those  specifically  enumerated. 
In  the  case  of  Frackelton  v.  Masters,  249  Ill.  30,  (1911)  it  was  held 
that  the  administration  of  testamentary  trusts  is  not  a  probate  matter 
but  a  chancery  matter,  and  that  the  legislature  cannot  extend  the  jur¬ 
isdiction  of  probate  courts  to  include  the  administration  of  such  trusts. 

By  statute  it  is  provided  that  appeals  may  be  taken  from  the  final 
orders,  judgments  and  decrees  of  the  Probate  Court  to  the  Circuit 
Court  in  all  matters  except  in  proceedings  of  executors,  administrators, 
guardians  and  conservators  for  the  sale  of  real  estate.  Appeals  from 
the  Probate  Court  are  tried  de  novo  in  the  Circuit  Court.  Appeals  in 
proceedings  for  the  sale  of  real  estate  are  taken  to  the  Appellate  or 
Supreme  Court. 


City  courts.  The  constitution  vests  the  judicial  power  in  cer¬ 
tain  enumerated  courts,  and  in  such  courts  as  may  be  established  by 
law  in  and  for  cities  and  incorporated  towns.  The  only  limitation  of 
the  power  of  the  general  assembly  to  establish  city  courts  is  that  all 
laws  relating  to  courts  are  required  to  be  general  and  of  uniform 
operation;  and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,  and  the  force  and  effect  of  the  process,  judgments  and  decrees  of 
such  courts,  severally,  are  required  to  be  uniform.93 

The  statutes  provide  that  city  courts  may  be  established  in  any 
city  containing  a  population  of  3,000  or  more.94  To  establish  such  a 
court  the  common  council  must  submit  a  resolution  or  ordinance  for  a 
city  court  to  the  voters  of  the  city,  which  resolution  or  ordinance  must 
be  adopted  by  a  two-thirds  vote. 

City  courts  may  be  established  to  consist  of  one  or  more  judges, 
according  to  the  population,  but  can  not  consist  of  over  five  judges.95 

Judges  are  elected  in  the  same  manner  as  other  city  officials.  They 
hold  office  for  a  term  of  four  years.  They  qualify  in  the  same  manner 
and  have  the  same  powers  as  judges  of  the  circuit  court.96 

In  cities  having  a  population  of  less  than  5,000,  judges  of  the  city 
courts  receive  a  salary  of  $500,  which  is  paid  out  of  the  city  treasury. 
In  cities  having  a  population  of  over  5,000,  judges  of  the  city  court  are 
paid  a  salary  out  of  the  state  treasury.  This  salary  is  from  $1,500  to 
$4,000,  being  graduated  according  to  the  population  of  the  city. 

The  statutes  prescribe  that  the  city  courts  “shall  have  concurrent 
jurisdiction  with  the  circuit  court  within  the  city  in  which  the  same 
may  be  in  all  civil  cases  both  law  and  chancery,  and  in  all  criminal 
cases  arising  in  said  city,  and  in  appeals  from  justices  of  the  peace  of 
said  city.”97  “In  all  cases  both  at  law  and  equity”  does  not  include 
purely  statutory  proceedings  such  as  contests  of  elections.98 

93  Constitution  of  1870,  Art.  VI,  Sec.  29. 

94  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  260. 

95  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  260. 

96  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  244. 

97  Hurd’s  Revised  Statutes,  Chap.  37,  Sec. 240. 

98  Brueggemann  v.  Young,  208'  Ill.  181  (1904). 
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The  municipal  court  of  Chicago.  The  municipal  court  of  Chi¬ 
cago  was  created  in  1905  by  the  general  assembly.  The  authority  of 
the  general  assembly  to  establish  this  court  is  derived  from  Section  1 
of  Article  VI  and  Section  34  of  Article  IV  of  the  constitution.  Sec¬ 
tion  1  of  Article  VI  vests  the  judicial  power  in  certain  enumerated 
courts  and  in  such  courts  as  may  be  provided  by  law  in  and  for  cities 
and  incorporated  towns.  Section  34  of  Article  IV  is  an  amendment  to 
the  constitution.  It  was  adopted  in  1904.  Among  other  things  it  gives 
the  general  assembly  power  to  provide  a  system  of  local  municipal  gov¬ 
ernment  for  the  city  of  Chicago,  and  in  the  event  that  municipal  courts 
are  created,  to  prescribe  the  jurisdiction  and  practice  of  these  courts, 
to  abolish  justices  of  the  peace  in  Chicago,  and  to  limit  the  jurisdiction 
of  justices  of  the  peace  in  Cook  County  outside  of  Chicago  to  that 
territory. 

All  details  as  to  the  organization  and  jurisdiction  of  the  municipal 
court  of  Chicago  are  prescribed  by  statute." 

The  municipal  court  is  made  up  of  a  chief  justice  and  thirty  asso¬ 
ciate  judges.  The  chief  justice  and  associate  judges  are  elected  by  the 
voters  of  the  city  as  a  whole.  The  election  of  the  chief  justice  takes 
place  every  six  years.  Ten  associate  judges  are  elected  every  two 
years.  The  city  council  of  Chicago  is  given  authority  to  fix  the  salaries 
of  the  judges  and  to  increase  the  number  of  judges  to  thirty-six. 

The  municipal  court  of  Chicago  is  of  particular  interest  in  view  of 
the  fact  that  it  was  one  of  the  first  unified  courts  to  be  established  in 
this  country.  The  organization  and  operation  of  this  court  is  dis¬ 
cussed  in  a  later  chapter.* 1 

The  municipal  court  of  Chicago  has  unlimited  jurisdiction  of 
actions  upon  contract  and  actions  for  conversion  or  injury  to  personal 
property.  It  has  also  general  jurisdiction  in  all  cases  where  the  plaint- 
ifif  does  not  claim  over  $1,000.  It  also  has  jurisdiction  of  criminal 
cases,  in  which  the  punishment  is  by  fine  or  imprisonment  other  than 
in  the  penitentiary  and  in  all  other  criminal  cases  which  may  be  prose¬ 
cuted  otherwise  than  on  indictment. 


y 

Justices  of  the  peace  and  police  magistrates.  Section  21  of 
Article  VI  of  the  constitution  provides  as  follows:  “Justices  of  the 
peace,  police  magistrates,  and  constables  shall  be  elected  in  and  for 
such  districts  as  are,  or  may  be,  provided  by  law,  and  the  jurisdiction 
of  such  justices  of  the  peace  and  police  magistrates  shall  be  uniform.” 

The  statutes  provide  all  details  concerning  the  jurisdiction  and 
election  of  justices  of  the  peace.  Two  justices  of  the  peace  and  two 
constables  are  elected 'in  each  town  in  counties  under  township  or¬ 
ganization,  and  in  each  precinct  in  counties  not  under  township  or¬ 
ganization.2  An  additional  justice  of  the  peace  and  constable  are 
elected  in  each  township  or  precinct  for  every  one  thousand  inhabitants 
exceeding  two  thousand  inhabitants  of  such  town  or  precinct,  but  the 

80  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  264-330. 

1  See  p.  776. 

2  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  1, 
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number  in  any  town  or  precinct  is  limited  to  five.  I  he  term  of  office 
of  justices  of  the  peace  and  constables  is  four  years.  Justices  of  the 
peace  have  jurisdiction  in  their  respective  counties  (with  the  exception 
of  those  in  Cook  County)  in  certain  classes  of  cases  where  the  amount 
involved  does  not  exceed  three  hundred  dollars  and  in  criminal  cases 
punishable  by  fine  where  such  fine  does  not  exceed  three  hundred  dol¬ 
lars.  Justices  of  the  peace  may  also  issue  warrants  for  persons  charged 
with  criminal  offenses  and  upon  hearing  discharge  such  persons,  or  if 
there  is  probable  cause  to  believe  the  prisoner  guilty,  commit  him  to 
jail  for  trial. 

In  towns,  cities  and  villages  incorporated  under  charters  granted 
by  special  acts  of  the  general  assembly  or  under  a  general  act  there 
may  also  be  elected  a  police  magistrate.3  Police  magistrates  have  the 
same  jurisdiction  as  justices  of  the  peace,  and  hold  office  for  four 
years.4 

In  1881  it  was  attempted  to  divide  Cook  County  into  two  dis¬ 
tricts — the  city  of  Chicago  constituting  one  district,  and  the  territory 
outside  the  city  and  within  the  county  the  other  and  to  limit  the  juris¬ 
diction  of  the  justices  of  the  peace  in  each  district  to  the  territory  con¬ 
stituting  such  district.  This  act  was  declared  unconstitutional  on  the 
ground  that  it  contravened  the  provision  of  the  constitution  requiring 
the  jurisdiction  of  justices  of  the  peace  to  be  uniform.5  In  1904  the 
constitution  was  amended  by  adopting  Section  34  of  Article  IV.  This 
amendment  authorizes  the  legislature,  upon  the  establishment  of  a 
municipal  court  for  Chicago,  to  abolish  justices  of  the  peace  in  Chicago 
and  limit  the  jurisdiction  of  those  in  Cook  County  outside  of  Chicago 
to  the  territory  outside  of  that  city.  The  general  assembly  exercised 
this  authority  in  1905. 

The  constitution  authorizes  a  jury  of  less  than  twelve  men  in  the 
trial  of  civil  cases  before  a  justice  of  the  peace.6  Accordingly  the 
legislature  has  provided  as  follows:  “In  all  cases  of  trial  before  a  jus¬ 
tice  of  the  peace,  either  party  may  have  the  cause  tried  by  a  jury,  if  he 
shall  so  demand  before  the  trial  is  entered  upon  and  will  first  pay  the 
fees  of  the  jurors.  The  number  of  jurors  shall  be  six,  or  any  greater 
number  not  exceeding  twelve  as  either  party  may  desire.”7 

3  Hurd’s  Revised  Statutes,  Chap.  24  Secs.  192,  249. 

4  Hurd’s  Revised  Statutes,  Chap.  24,  Sec.  192. 

5  People  v.  Meech,  101  Ill.  200  (1882). 

"Section  5,  Article  II,  Constitution  of  1870. 

7  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  48. 
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IV.  ANALYSIS  OF  WORKING  OF  JUDICIAL  ORGANIZA¬ 
TION  IN  ILLINOIS. 


In  analyzing  the  operation  of  the  judicial  system  in  Illinois  an 
attempt  will  be  made,  first  of  all,  to  present  a  picture  of  the  court 
geography  of  the  state.  Beginning  with  the  county  as  the  judicial 
unit,  the  organization  of  the  circuits,  appellate  court  districts  and 
supreme  court  districts  will  be  set  forth,  and  the  location  of  the  pro¬ 
bate  and  city  courts  pointed  out.  The  jurisdictional  relationships  of 
the  constituent  parts  of  the  judicial  organization  will  then  be  briefly 
discussed.  This  will  be  followed  by  a  somewhat  detailed  discussion  of 
the  practical  working  of  each  part  of  the  system,  commencing  with 
the  justice  of  the  peace  courts.  The  working  of  the  system  as  a  whole 
will  be  shown  in  the  different  types  of  counties.  The  counties  other 
than  Cook  are  referred  to,  for  the  sake  of  brevity,  as  “down-state 
counties.”  The  Chicago  and  Cook  County  situation  will  receive  sep¬ 
arate  treatment. 

Court  geography  of  Illinois.  In  studying  the  court  geography 
of  Illinois  reference  should  be  made  to  the  two  maps  inserted  at  pages 
755  and  821  of  this  bulletin.  The  first  map  shows  the  counties,  the 
circuits,  and  the  appellate  court  districts.  It  also  shows  the  city  courts 
and  the  counties  having  probate  courts.  The  second  map  shows  the 
supreme  court  districts. 

The  unit  of  judicial  organization  in  Illinois  is  the  county.  The 
jurisdiction  of  justices  of  the  peace  and  police  magistrates  is  limited 
by  the  county  line.  The  county  court  and  the  probate  court  are  county 
organizations.  The  circuit  court  in  the  down-state  circuits  is  not  a 
single  court  for  the  entire  circuit.  On  the  contrary  the  judges  preside 
over  a  series  of  courts,  one  for  each  county,  each  court  being  admin¬ 
istered  as  a  distinct  county  organization.  The  jurisdiction  of  the 
state’s  attorney  is  confined  to  the  county.  The  jury  and  the  grand 
jury  are  county  institutions.  The  supreme  court  of  Illinois  has  -held 
in  People  v.  Rodenberg,  254  Ill.  386  (1912)  that  a  trial  court  with 
jurisdiction  in  two  counties  or  drawing  jurors  from  two  counties  can¬ 
not  be  created.  Both  the  civil  and  criminal  law  are  administered 
through  organizations  built  upon  the  county  as  the  basic  unit. 

There  are  102  counties  in  the  state.  Exclusive  of  Cook  County, 
the  various  counties  range  in  population  from  7015  (Hardin  county) 
to  119,870  (St.  Clair  county).1  Four  counties,  TIardin,  Calhoun,  Hen¬ 
derson  and  Putnam  have  a  population  of  less  than  10,000.  In  area 
there  is  a  variation  from  173  square  miles  (Putnam  county)  to  1,191 
square  miles  (McLean  county).2 

1  Population  figures  are  of  1910  census. 

2  For  table  showing  the  area  and  population  of  each  county  in  the  state, 
see  appendix,  page  892. 
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Each  county  has  a  county  court.  In  Cook  County  and  in  the 
following  eight  down-state  counties  which  have  a  population  in  excess 
of  70,000,  there  are  also  probate  courts :  Kane,  La  Salle,  Madison, 
Peoria,  Rock  Island,  Sangamon,  St.  Clair,  Vermilion  and  Will.  Coun¬ 
ties  having  probate  courts  in  addition  to  county  courts  are  indicated 
on  the  map  by  a  black  square  around  the  county  seat. 

There  are  27  city  courts  in  the  state.3  T  he  city  courts  are  indi¬ 
cated  on  the  map  by  stars.  Four  of  the  cities  having  city 
courts,  Aurora,  East  St.  Louis,  Elgin  and  Moline,  have  a  popula¬ 
tion  of  more  than  25,000.  One,  Zion'  City,  has  less  than  5,000  inhabi¬ 
tants.  The  remaining  22  city  courts  are  located  in  cities  now  having 
populations  ranging  from  5,000  to  20,000.  In  five  citie’s,  Benton, 
Charleston,  Harrisburg,  Macomb  and  Marion,  city  courts  are  located 
at  county  seats.  Eight  of  the  27  city  courts  are  to  be  found  in  the 
mining  area  composed  of  Franklin,  Jackson,  Perry,  Saline  and  William¬ 
son  counties.  Three  of  these  eight  courts,  those  at  Bentoli,  Harris¬ 
burg  and  Marion  are  at  county  seats.  Coles,  Franklin,  Kane,  and  Mad¬ 
ison  counties  each  has  two  city  courts.  In  Coles  and  Franklin  counties 
one  of  the  two  courts  is  at  the  county  seat.  Williamson  county  has 
three  city  courts,  one  at  Marion,  the  county  seat,  and  the  other  two  at 
Herrin  and  Johnston  City. 

Exclusive  of  CookjSounty  which,  under  the  constitution  of  1870, 
forms  one  judicial  circuit,  the  state  of  Illinois  is  divided  into  seventeen 
circuits,  each  circuit  being  composed  of  contiguous  counties.  The  va¬ 
rious  circuits  are  indicated  on  the  map  at  page  755  by  a  distinctive 
shading  scheme.  The  number  of  counties  in  the  various  circuits  varies 
as  does  the  population  of  the  circuits.  The  second  circuit  contains  twelve 
counties ;  the  first  and  fourth,  nine  each ;  the  eighth,  eight ;  the  third, 
seven;  the  sixth,  seventh  and  ninth  circuits,  six  each;  the  fifth,  tenth, 
eleventh  and  fifteenth,  five  each;  the  fourteenth,  sixteenth  and  seven¬ 
teenth,  four  each;  the  twelfth  and  thirteenth,  three  each.  In  1910 
their  population  ranged  from  133,127  in  the  fifteenth  circuit  to  310,267 
in  the  third  circuit.  A  table  giving  comparative  statements  of  the  pop¬ 
ulations  of  the  various  circuits  by  counties  in  1890  (the  census  in  ef¬ 
fect  at  the  time  the  present  circuits  were  created),4  and  1910  is  printed 
in  the  appendix  on  page  888. 

The  state  is  divided  into  four  appellate  court  districts.  The  bound¬ 
aries  of  the  various  districts  are  indicated  on  the  map  at  page  755  by 
heavy  black  lines.  Aside  from  Cook  County,  which  comprises  the  first 
appellate  district,  the  appellate  districts,  though  composed  of  contig' 
uous  counties,  in  several  instances  include  frational  parts  of  a  circuit. 
The  ninth,  tenth  and  eleventh  circuits  are  split,  part  of  the  counties  of 
each  being  in  the  second  appellate  district  and  part  in  the  third.  Sim¬ 
ilarly  the  fourth  circuit  is  split  between  the  third  and  fourth  appellate 


3  City  courts  are  located  at  Alton,  Aurora,  Beardstown,  Benton,  Canton, 
Carbondale,  Charleston,  Chicago  {Heights,  Dekalb,  Duquoin,  East  St.  Louis, 
Elgin,  Granite  City,  Harrisburg,  Herrin,  Johnston  City,  Kewanee.  Litchfield, 
Macomb,  Marion,  Mattoon,  Moline,  Pana,  Spring  Valley,  Sterling,  West  Frank¬ 
fort,  and  Zion  City. 

4  See  act  of  April  23,  1897,  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  73. 
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districts.5 6  A  table  giving  the  population  of  the  various  appellate  dis¬ 
tricts  by  counties  is  printed  in  the  appendix  on  page  886. 

For  the  purpose  of  electing  supreme  court  judges  the  state  is  di¬ 
vided  into  seven  supreme  court  districts.  These  districts  are  shown  on 
the  map  at  page  821.  The  boundary  lines  of  the  supreme  court  dis¬ 
tricts  intersect  both  circuit  and  appellate  court  districts.  This  would, 
however,  seem  to  be  immaterial  when  it  is  considered  that  the  sole  pur¬ 
pose  of  the  supreme  court  district  is  to  provide  areas  from  which  to 
elect  the  seven  judges  of  the  supreme  court.  The  following  table  shows 
a  considerable  variation  in  the  population  of  these  districts  :<! 


District 

First  .  . 
Second 
Third  . 
Fourth 
Fifth  . 
Sixth  . 
Seventh 


Population 

605,250 

565,573 

631,746 

402,040 

400,263 

414,873 

2,618,846 


Total 


5,638,591 


Jurisdictional  relationships.  Before  proceeding  to  a  detailed 
analysis  of  the  working  of  the  judicial  system,  it  seems  desirable  to 
make  a  brief  statement  of  the  jurisdictional  relationships  of  the  various 
trial  courts  open  to  litigants  in  the  different  types  of  down-state  coun¬ 
ties,  discussing  in  a  general  way  possible  choices  of  courts  resulting 
from  overlappings  of  jurisdiction.  The  appellate  system  will  also  be 
briefly  outlined. 

Types  of  down-state  counties.  The  down-state  counties  fall 
into  one  of  four  types : 

(1)  Counties  containing,  in  addition  to  the  justice  of  the  peace 
courts,  a  county  court  and  a  circuit  court.  This  is  the  simplest  type  of 
judicial  organization  in  the  State.  Seventy-six  counties  fall  into  this 
class.7 


5  In  the  ninth  circuit  Henderson,  Knox  and  Warren  counties  are  in  the 
second  appellate  district;  Hancock,  McDonough  and  Fulton  are  in  the  third. 
All  of  the  counties  of  the  tenth  circuit  are  in  the  second  appellate  district 
except  Tazewell,  which  is  in  the  third.  In  the  eleventh^  circuit  Livingston  and 
Woodford  are  in  the  second  appellate  district;  Logan.  McLean  and  Ford  are 
in  the  third.  In  the  fourth  circuit  Christian,  Montgomery  and  Shelby  counties 
are  in  the  third  appellate  district;  Clay,  Effingham,  Fayette,  Jasper  and  Marion 
are  in  the  fourth  appellate  district. 

6  For  more  detailed  statement  of  population  of  the  supreme  court  districts 
by  counties  see  appendix,  page  885. 

7  These  counties  are:  Adams.  Alexander,  Bond,  Boone,  Brown,  Calhoun, 
Carroll,  Champaign,  Clark,  Clay,  Clinton,  Crawford,  Cumberland,  Dewitt,  Doug¬ 
las,  Dupage,  Edgar',  Edwards,  Effingham,  Fayette,  Ford,  Gallatin,  Greene, 
Grundy,  Hamilton,  Hancock,  Hardin,  Henderson.  Iroquois,  Jasper,  Jefferson, 
Jersey,  Jo  Daviess,  Johnson,  Kankakee,  Kendall,  Knox,  Lawrence,  Lee,  Livings¬ 
ton,  Logan,  McHenry,  McLean,  Macon,  Macoupin,  Marion,  Marshall,  Mason. 
Massac,  Menard,  Mercer,  Monroe,  Morgan,  Moultrie.  Ogle.  Piatt,  Pike,  Pope, 
Pulaski,  Putnam,  Randolph,  Richland,  Schuyler,  Scott.  Shelby,  Stark.  Stephen¬ 
son,  Tazewell.  Union,  Wabash,  Warren,  Washington,  Wayne,  White,  Winnebago, 
and  Woodford. 
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(2)  Counties  which  contain  one  or  more  city  courts  in  addition 
to  the  justice  of  the  peace  courts,  a  county  court  and  a  circuit  court. 
Type  2  comprises  the  following  counties :  Bureau,  Ca$s,  Christian, 
Coles,' Dj^KaJt^Franklin,  Fulton,  Henry,  Jack-son,  L&ke,  McDonough, 
Montgomery,  Perfy,  Saline,  Whiteside,  and  Williamson. 

(3)  Counties  which  contain  a  probate  court,  one  or  more  city 
courts,  a  county  court,  a  circuit  court,  and  the  justice  of  the  peace 
courts.  This  type  adds  a  probate  court  to  type  2  and  a  probate  court 
and  one  or  more  city  courts  to  type  1.  This  type  includes  Kane, 
Madison,  Rock  Island,  and  St.  Clair  counties. 

(4)  Counties  containing  justices  of  the  peace  courts,  a  county 
court,  a  probate  court  and  a  circuit  court,  but  no  city  courts.  This 
type  adds  a  probate  court  to  type  1,  and  omits  the  city  court  from  types 
2  and  3.  Type  4  includes  LaSalle,  Peoria,  Sangamon,  Vermilion,  and 
Will  counties. 

Type  1.  The  simplest  type  of  judicial  organization,  which  is 
represented  by  the  first  group  of  counties,  contains,  in  addition  to  the 
justice  of  the  peace  courts,  a  circuit  court  and  a  county  court.  Justices 
of  the  peace  and  police  magistrates  have  jurisdiction  in  criminal  mat¬ 
ters  which  are  punishable  only  by  a  fine  not  exceeding  $300,  and  in  a 
large  variety  of  civil  cases  where  the  amount  involved  does  not  exceed 
$300.8  The  circuit  court  has  original  jurisdiction  in  all  cases  at  law 
and  in  equity9  and  in  all  criminal  cases.10  The  county  court  is,  by  the 
constitution,  given  jurisdiction  in  proceedings  for  the  collection  of 
taxes  and  assessments,  and,  in  counties  where  there  are  no  probate 
courts,  jurisdiction  in  all  probate  matters.* 11  This  court  has  concurrent 
criminal  jurisdiction  with  the  circuit  court  is  non-indictable  offenses 
where  the  punishment  is  not  imprisonment  in  the  penitentiary  or 
death.12  In  law  matters  it  has  concurrent  jurisdiction  with  the 
circuit  court  in  that  class  of  cases  in  which  justices  of  the  peace 
have  jurisdiction  where  the  amount  claimed  or  the  value  of  the  prop¬ 
erty  in  controversy  does  not  exceed  $1,000. 13  The  circuit  and  county 
courts  have  concurrent  original  jurisdiction  in  various  statutory  pro¬ 
ceedings  and  concurrent  appellate  jurisdiction  in  appeals  from  justices 
of  the  peace  and  police  magistrates.14  Appeals  from  the  probate  court 
are  in  practically  all  cases  taken  to  the  circuit  court,  where  a  trial 
de  novo  is  had.15 

Let  us  now  see  what  choices  of  courts  are  available  to  a  litigant  in 
counties  of  type  1  as  a  result  of  the  overlappings  of  jurisdiction  just 
pointed  out.  If  his  claim  is  a  contract  claim  involving  $300  or  less,  or 
any  other  kind  of  claim  for  a  similar  amount  justiciable  in  a  court  of 
a  justice  of  the  peace  he  may  sue  the  defendant  before  any  justice  of 
the  peace  or  police  magistrate  in  the  county  or  bring  an  action  either  in 
the  circuit  or  county  court.  In  other  words,  he  may  select  a  justice’s 
court  or  either  one  of  two  courts  of  record.  If  the  amount  of  the 


8  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  16. 

9  Constitution,  Art.  VI,  Sec.  12. 

10  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  392. 

11  Constitution,  Art.  VI,  Secs.  18,  20. 

“Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95  and  Chap.  38,  Sec.  392. 

“Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95. 

“Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  95. 

“Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  212. 
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claim  is  greater  than  $300,  he  cannot  bring  his  action  before  a  justice 
of  the  peace.  He  may,  however,  sue  either  in  the  county  court  or  the 
circuit  court,  provided  the  amount  claimed  is  not  greater  than  $1,000. 
If  greater  than  $1,000,  he  is  confined  to  the  circuit  court,  since  the 
jurisdiction  of  the  county  court  in  that  kind  of  cases  is  limited  to 
$1,000.  Chancery  matters  may  be  brought  in  the  circuit  court  only. 
Misdemeanors  may  be  prosecuted  either  in  the  county  court  or  in  the 
circuit  court.  If  of  a  petty  character  they  are  also  triable  before  a 
justice  of  the  peace  or  police  magistrate.  The  more  serious  crimes 
may  be  prosecuted  only  in  the  circuit  court.  Appeals  from  justices  of 
the  peace  may  be  taken  either  to  the  circuit  or  county  courts.  The 
county  court  alone  has  original  jurisdiction  in  probate  matters;  appeals 
from  the  county  court  in  such  cases  must  ordinarily  be  taken  to  the 
circuit  court  where  a  trial  de  novo  is  had. 

Type  2.  The  second  type  of  county  contains  all  the  courts  of  the 
first  type.  In  addition  it  has  one  or  more  city  courts.  In  other  words, 
it  has  the  justice  of  the  peace  courts,  a  county  court,  a  circuit  court, 
and  the  city  court  or  courts.  The  city  court  has  “concurrent  juris¬ 
diction  with  the  circuit  court  within  the  city  in  which  the  same  may  be, 
in  all  civil  cases  both  law  and  chancery,  and  in  all  criminal  cases  arising 
in  said  city  and  in  appeals  from  justices  of  the  peace  of  said  city”.10 
Let  us  take  Franklin  County  as  an  example  of  this  type.  This  county 
has  city  courts  at  Benton,  the  county  seat,  and  at  West  Frankfort. 
Since  the  jurisdiction  of  a  city  court  in  criminal  cases  is  confined  to 
crimes  committed  in  the  city,  and  since  in  civil  cases  its  process  does 
not  run  beyond  the  city  limits,  it  can  not  take  jurisdiction  over  crimes 
not  committed  within  the  city,  or  in  civil  cases  where  the  defendant  is 
not  amenable  to  the  process  of  the  court.  In  cases  not  coming  within 
the  jurisdiction  of  one  of  the  two  city  courts  of  Franklin  County,  the 
choice  of  courts  available  to  the  state’s  attorney  or  a  plaintiff  in  a  civil 
suit  is  the  same  as  in  the  type  of  county  already  discussed.  Suppose, 
however,  that  a  crime  is  committed  in  Benton  or  in  West  Frankfort. 
If  of  a  petty  nature  the  defendant  may  be  prosecuted  either  before  a 
justice  of  the  peace  or  police  magistrate,  or  in  the  county,  circuit  or 
appropriate  city  court.  If  a  misdemeanor  of  a  kind  beyond  the  juris¬ 
diction  of  a  justice  of  the  peace  or  police  magistrate,  the  state’s  at¬ 
torney  may  prosecute  in  the  conuty,  circuit  or  city  court  provided  it  is 
a  non-indictable  offense.  If  an  indictable  offense  the  prosecuting 
authorities  may  still  choose  between  the  city  court  and  the  circuit 
court. 

Similarly  in  a  contract  case  involving  $300  or  less,  the  plaintiff 
may,  provided  the  situation  is  such  that  the  defendant  is  subject  to  the 
process  of  one  of  the  two  city  courts,  bring  suit  in  any  one  of  four 
different  tribunals.  He  may  sue  the  defendant  before  any  justice  of 
the  peace  or  police  magistrate  in  Franklin  County,  or  he  may  choose 
between  the  county  court,  the  circuit  court,  and  the  appropriate  city 
court.  If  the  case  involves  over  $300,  the  justice  of  the  peace  loses 
jurisdiction.  The  plaintiff  may,  however,  still  proceed  in  the  circuit 
court  or  the  city  court,  or,  if  the  amount  claimed  does  not  exceed 


16  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  240. 
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$1,000,  also  in  the  county  court.  If  the  amount  is  over  $1,000,  suit 
may  be  brought  either  in  the  city  court  or  the  circuit  court.  Chancery 
proceedings  may  be  brought  either  in  the  circuit  court  or  the  city  court. 
Appeals  from  justices  of  the  peace  in  Benton  and  West  Frankfort  may 
be  taken  to  the  county  court,  the  circuit  court  or  the  appropriate  city 
court.  The  county  court  alone  has  original  jurisdiction  in  probate  mat¬ 
ters.  In  various  statutory  proceedings  the  plaintiff  may  choose  be¬ 
tween  the  county  court  and  the  circuit  court. 

Type  3.  Type  3,  which  includes  the  counties  of  Kane,  Madison, 
Rock  Island,  and  St.  Clair,  is  like  Type  2,  except  that  here  a  distinct 
court,  the  probate  court,  relieves  the  county  court  of  all  probate  mat¬ 
ters.  The  probate  court  has  exclusive  original  jurisdiction  of  probate 
matters,  the  settlement  of  the  estates  of  deceased  persons,  the  appoint¬ 
ment  of  guardians  and  conservators  and  the  settlement  of  their  ac¬ 
counts,  matters  relating  to  apprentices,  and  cases  of  the  sale  of  real 
estate  of  deceased  persons  for  the  payment  of  debts.  Appeals  from  the 
probate  court  must  ordinarily  be  taken  to  the  circuit  court,  where  a 
trial  de  novo  is  had. 

Type  4.  The  fourth  type  of  county  is  like  the  third  except  that 
it  has  no  city  courts.  In  other  words,  it  has  the  justice  of  the  peace 
courts,  a  county  court,  a  probate  court  and  a  circuit  court.  It  includes 
LaSalle,  Peoria,  Sangamon,  Vermilion  and  Will  counties.  Aside  from 
probate  matters  which,  here,  as  in  the  preceding  type,  are  taken  from 
the  county  court  and  handled  by  a  separate  court,  the  system  operates 
in  these  counties  precisely  as  it  does  in  counties  of  type  1. 

Appeals.  In  addition  to  the  trial  courts  there  is  the  supreme 
court  and  an  intermediate  appellate  court.  The  supreme  court  has 
original  jurisdiction  concurrent  with  other  courts  in  cases  relating  to 
the  revenue,  and  in  mandamus  and  habeas  corpus.  The  extent  to 
which  the  supreme  court  will  exercise  its  original  jurisdiction  has  al¬ 
ready  been  discussed.17  The  appellate  court  has  no  original  juris¬ 
diction.  .  The  constitution  gives  a  right  of  appeal  to  the  supreme  court 
in  all  criminal  matters  and  in  cases  in  which  a  franchise  or  freehold  or 
the  validity  of  a  statute  is  involved,  and  in  such  other  cases  as  may  be 
provided  by  law.18  The  practice  act  provides  for  a  direct  appeal  to  the 
supreme  court  in  the  four  types  of  cases  just  specified  except  in  the 
case  of  misdemeanors  where  an  appeal  must  first  be  taken  to  the 
appellate  court.19  The  same  act  also  provides  for  a  direct  appeal  in 
cases  involving  the  construction  of  the  constitution,  in  cases  in  which 
the  validity  of  a  municipal  ordinance  is  involved  and  the  trial  judge 
certifies  that  in  his  opinion  the  public  interest  so  requires,  in  cases  re¬ 
lating  to  revenue,  and  in  cases  in  which  the  state  is  interested  as  a 
party  or  otherwise.20  Other  statutes  establish  a  direct  appeal  to  the 
supreme  court  from  the  county  and  circuit  courts  in  various  statutory 
proceedings,  such  as  eminent  domain  cases,  drainage  matters,  election 
contests,  cases  arising  under  the  workmen’s  compensation  act,  and 
appeals  from  the  circuit  court  of  Sangamon  county  in  review  of  the 

17  See  page  742. 

18  Constitution,  Art.  VI,  Sec.  11. 

19  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  118, 

20  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  118. 
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decisions  of  the  public  utilities  commission.  In  all  other  cases  appeals 
must  be  taken  to  the  appellate  court.  The  decision  of  the  appellate 
court  in  such  cases  is  final  unless  the  appellate  court  grants  a  certificate 
of  importance  or  the  supreme  court  a  writ  of  certiorari,  or  unless  the 
case  is  one  in  which  there  is  a  constitutional  right  of  appeal  to  the  su¬ 
preme  court. 

A  brief  survey  of  the  opportunities  of  the  litigant  under  this  sys¬ 
tem  of  appeals  may  prove  of  interest.  We  have  already  seen  that  in 
certain  classes  of  proceedings  the  practice  act  and  other  statutes  pro¬ 
vide  for  a  direct  appeal  to  the  supreme  court.  In  a  criminal  case  above 
the  grade  of  misdemeanor,  an  eminent  domain  case,  or  a  case  involving 
a  franchise,  freehold,  or  the  validity  of  a  statute,  the  litigant  may  ap¬ 
peal  directly  from  the  circuit,  county,  or  city  court,  as  the  case  may  be, 
to  the  supreme  court.  In  such  proceedings  there  is  but  one  court  of 
review.  This  represents  the  simplest  type  of  case. 

Let  us  next  consider  cases  begun  in  the  county,  circuit  or  city 
courts  which  do  not  come  within  the  terms  of  a  statute  providing  for 
a  direct  appeal  to  the  supreme  court.  The  plaintiff  sues  the  defendant 
on  a  simple  contract  claim  for  $900  in  one  of  these  courts.  In  such  a 
case  an  appeal  first  lies  to  the  appellate  court.  If  the  defeated  litigant 
in  the  appellate  court  is  able  to  secure  a  certificate  of  importance,  the 
case  may  be  taken  from  the  appellate  court  to  the  supreme  court.  In 
such  event  the  case  is  reviewed  twice. 

Let  us  next  examine  the  situation  with  respect  to  certain  kinds  of 
cases  brought  in  justice  of  the  peace  courts.  Let  us  assume  the  plaint¬ 
iff  sues  the  defendant  on  a  claim  which  does  not  fall  within  any  statute 
permitting  a  direct  appeal  to  the  supreme  court.  A  simple  contract 
claim  for  $275  will  give  us  a  case  directly  in  point.  From  the  decision 
of  the  justice  of  the  peace  in  such  a  case  an  appeal  may  be  taken  either 
to  the  county  or  circuit  court,  or,  if  the  case  arises  in  a  city  where 

there  is  a  city  court,  to  the  city  court,  where  a  trial  de  novo  is  had. 

From  any  of  these  courts  an  appeal  lies  to  the  appellate  court.  It  is 
conceivable  that  the  case  may  go  from  the  appellate  court  to  the  su¬ 
preme  court  by  certificate  of  importance.  If  so,  the  case  is  passed 
upon  by  four  different  tribunals,  two  trial  courts  and  two  courts  of 
review. 

A  similar  situation  arises  with  respect  to  probate  matters.  Ap¬ 
peals  in  most  probate  matters  must  be  prosecuted  from  the  county  or 
probate  court  to  the  circuit  court,  where  the  case  is  tried  de  novo. 
From  the  decision  of  the  circuit  court  an  appeal  lies  to  the  appellate 

court,  unless  the  case  be  one  in  which  the  statute  gives  a  direct  appeal 

to  the  supreme  court.  If  the  defeated  litigant  in  the  appellate  court  is 
able  to  secure  a  certificate  of  importance  or  writ  of  certiorari,  he  may 
take  the  case  to  the  supreme  court.  Again  the  litigant  secures  a  hear¬ 
ing  in  four  different  courts. 


The  constituent  parts  of  the  judicial  organization.  It  is  now 

proposed  to  undertake  a  somewhat  detailed  discussion,  from  the  point 
of  view  of  the  down-state  county,  of  the  actual  working  of  each  part  of 
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the  judicial  organization,  commencing  with  the  justice  of  the  peace 
courts.  An  attempt  will  then  be  made  to  picture  the  practical  working 
of  the  system  as  a  whole.  The  discussion  of  the  down-state  situation 
will  be  followed  by  a  somewhat  detailed  treatment  of  the  judicial 
situation  in  Chicago  and  Cook  County. 

The  justice  of  the  peace  courts.  There  are  approximately  2,900 
justices  of  the  peace  and  650  police  magistrates  in  the  State  of  Illinois. 
Under  the  statute  now  in  force,  each  town  in  counties  under  township 
organization  and  each  election  precinct  in  counties  not  under  township 
organization  elects  two  justices  of  the  peace.  They  are  entitled  to  one 
additional  justice  for  each  1,000  inhabitants  exceeding  2,000  inhabi¬ 
tants  in  such  town  or  precinct,  with  a  limit  of  five  justices  in  any  town 
or  precinct.21  In  towns,  cities  and  villages  incorporated  under  charters 
granted  by  special  acts  of  the  general  assembly  or  under  a  general  act, 
there  may  also  be  elected  a  police  magistrate.22 

Justices  of  the  peace  and  police  magistrates  now  have  jurisdiction 
in  criminal  actions  in  which  punishment  is  by  fine  only  and  does  not 
exceed  $300  and  in  a  large  variety  of  civil  cases  where  the  amount 
claimed  does  not  exceed  $3  0  0. 23  The  pecuniary  limit  of  their  juris¬ 
diction  was  raised  from  $200  to  $300  in  1917. 24  Police  magistrates 
have  the  same  jurisdiction  as  justices  of  the  peace.25  Civil  cases  may 
thus  be  brought  before  a  police  magistrate,  and  criminal  cases  before  a 
justice  of  the  peace.  In  most  communities  it  is  the  practice  of  the  city 
or  village  police  department  to  prosecute  its  cases  before  the  police 
magistrate,  the  theory  being  that  this  officer  is  elected  to  handle  police 
cases.  But  there  is  no  hard  and  fast  practice.  In  communities  with  a 
police  magistrate  large  numbers  of  offenders  are  sometimes  prosecuted 
before  justices  of  the  peace.  Police  magistrates,  on  the  other  hand, 
sometimes  develop  a  considerable  amount  of  civil  business. 

There  is  a  surplusage  of  justices  of  the  peace  in  practically  all 
communities.  Under  the  statute  referred  to  above,  a  town  or  election 
precinct  of  5,000  is  entitled  to  five  justices  of  the  peace.  Larger  towns 
or  precincts  are  entitled  to  no  more.  The  result  is  that  a  community 
of  5,000  may  have  the  same  number  of  justices  as  a  community  of 
50,000.  A  somewhat  careful  examination  was  made  of  the  amount  of 
justice  of  the  peace  business  in  three  cities  located  respectively  in  the 
northern,  central  and  southern  parts  of  the  State.  The  populations  of 
these  cities  are,  roughly  speaking,  50,000,  40,000  and  12,000.  Each  has 
five  justices  of  the  peace,  and  a  police  magistrate.  In  each  city  the 
business  was  found  concentrated  in  the  hands  of  two  or  three  "men. 
Although  the  maximum  number  of  justices  permitted  by  law  has  no 
relation  to  the  amount  of  business  in  the  community,  still  it  was  found' 
in  the  largest  of  these  cities  that  the  greater  part  of  the  business  was 
in  the  hands  of  three  men,  and  that  there  was  just  about  enough  work 
in  that  city  to  keep  two  justices  busy  at  full  time. 


21  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  1. 

22  Hurd’s  Revised  Statutes,  Chap.  24,  Secs.  192,  249. 

23  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  16. 

24  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  16. 

25  Hard’s  Revised  Statutes,  Chap.  24,  Sec.  192. 
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Several  communities  in  the  State  have  not  elected  the  full  number 
of  justices  to  which  they  are  entitled,  and  now  and  then  a  justice  is 
elected  but  fails  to  qualify. 

The  justice  of  the  peace  courts  are  quite  generally  used  in  that 
class  of  cases  which  come  within  the  limits  of  the  justice’s  jurisdiction. 
In  some  instances  litigants  try  their  own  cases.  In  a  very  large  num¬ 
ber  of  cases  there  is  no  contest  in  the  justice’s  court;  judgment  is  by 
default  or  the  parties  settle  the  case.  Defaults  are  particularly  nu¬ 
merous  in  cases  where  the  amount  involved  is  trifling.  They  are  also 
not  uncommon  in  cases  involving  larger  amounts  where  the  defendant 
is  a  corporation  and  proposes  to  take  an  appeal.  Of  three  justices 
questioned  on  this  subject,  one  in  each  of  the  communities  referred  to 
in  the  preceding  paragraph,  the  first  placed  the  number  of  defaults  at 
80  per  cent,  the  second  at  90  per  cent  and  the  third  at  from  80  per  cent 
to  90  per  cent.  In  contested  cases  demands  for  jury  trials  vary.  In 
some  justice’s  courts  they  are  relatively  infrequent.  In  others  they  are 
the  usual  thing.  The  jury  of  six  is  the  normal  jury  in  such  a  case,  a 
jury  of  twelve  being  unusual.  Such  juries  are  “pick-up”  juries. 
Changes  of  venue  are  quite  frequent. 

The  justice  of  the  peace  system  can  hardly  be  said  to  work  satis¬ 
factorily.  The  fee  system  is  the  basis  of  compensation.  The  justice  is 
rarely  a  lawyer.  He  is  sometimes  illiterate  and  totally  ignorant  of  the 
law.  Unscrupulous  men  often  succeed  in  getting  elected.  The  attor¬ 
ney  for  the  plaintiff  picks  the  justice.  The  defendant  is  necessarily 
placed  in  an  unfavorable  position  at  the  outset.  The  saying  is  that  the 
plaintiff  always  gets  judgment.  As  a  matter  of  fact,  some  justices 
rarely  give  any  other  judgment.  Attorneys  having  a  large  collection 
practice  frequently  bring  all  their  suits  before  the  same  justice.  He  is 
expected  to  give  judgment  for  the  plaintiff  as  a  matter  of  course.  Jus¬ 
tices  sometimes  compete  for  certain  types  of  business  by  entering  into 
agreements  to  share  or  discount  fees.  Justices  often  act  as  collection 
agents  themselves,  using  their  position  to  obtain  unfair  advantage  over 
the  debtor.  If  necessary  to  sue,  the  justice  in  such  cases  often  brings 
suit  himself,  acting  as  attorney  and  judge  and  deciding  the  case  unless 
the  defendant  takes  a  change  of  venue.  It  is  needless  to  say  that  the 
defendant’s  chances  of  winning  in  such  a  proceeding  are  slight.  Un¬ 
scrupulous  justices  and  constables  sometimes  join  hands  in  fleecing 
innocent  victims  and  dividing  the  loot  between  them.  Practices  of  this 
character  are  bound  to  occur  so  long  as  the  fee  system  is  the  basis  of 
compensation. 

The  jurisdiction  of  the  justice  of  the  peace  extends  throughout 
the  county.  A  plaintiff  may  bring  suit  before  any  justice  in  the  county. 
The  old  familiar  practice  of  suing  a  defendant  in  that  part  of  the 
county  most  inaccessible  to  him  is  still  resorted  to.  When  this  is  done, 
the  case  is  often  set  for  trial  at  an  early  morning  hour ;  if  the  defendant 
takes  the  trouble  to  be  present,  the  plaintiff  invariably  secures  a  con¬ 
tinuance. 

The  justice  of  the  peace  system  seems  to  work  better  in  the  admin¬ 
istration  of  petty  criminal  business.  There  seems  also  to  be  little  com¬ 
plaint  of  the  justice  of  the  peace  as  a  committing  magistrate,  although 
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even  here  difficulties  sometimes  result  from  his  ignorance  of  the  law. 
In  many  justices’  courts  preliminary  examinations  take  place  without 
the  presence  of  the  state’s  attorney  or  his  representative.  The  more 
careful  justices  notify  the  state’s  attorney’s  office  in  such  cases  and  give 
him  an  opportunity  to  be  present. 

Appeals  from  the  justices’  courts  are  quite  common.  If  the  amount 
involved  is  insignificant  a  defeated  plaintiff  will  be  disposed  to  let  the 
matter  drop.  In  such  a  case  a  defeated  defendant  will,  however,  often 
take  an  appeal  either  to  delay  payment  or  to  make  it  unprofitable  for 
his  opponent  to  pursue  the  matter  further.  If  any  considerable  sum  is 
at  stake,  neither  a  defeated  plaintiff  nor  a  defeated  defendant  is  likely 
to  be  satisfied  with  the  decision  of  a  justice  of  the  peace.  Railway  and 
corporation  attorneys  do  not  ordinarily  contest  suits  brought  against 
their  clients  in  justices’  courts.  They  content  themselves  with  watching 
the  progress  of  the  case,  following  an  adverse  judgment  with  an  appeal 
to  the  circuit,  county  or  city  court  where  the  issue  is  really  fought  out. 
If  any  substantial  sum  is  involved,  a  suit  in  a  justice  of  the  peace  court 
is,  as  a  practical  matter,  a  mere  superfluity,  entailing  needless  expense 
and  labor. 

The  preceding  discussion  is  intended  as  a  criticism,  not  of  the 
justice  of  the  peace,  but  of  the  justice  of  the  peace  system.  There  are 
many  honest  and  capable  justices  of  the  peace  and  police  magistrates. 
But  the  system  is  fundamentally  vicious.  The  number  of  justices  is 
far  in  excess  of  the  number  required  to  transact  the  business  to  be 
done.  The  fee  system  is  the  basis  of  compensation.  Under  this  system 
it  is  impossible  for  a  fair  justice  in  a  small  community  to  make  any 
substantial  sum  out  of  his  office.  The  great  difficulty  with  such  a  sys¬ 
tem  of  compensation  is,  of  course,  the  temptation  which  it  offers  to 
justices  to  increase  their  receipts  by  unscrupulous  methods. 

The  evils  of  the  justice  of  the  peace  system  are,  of  course,  much 
more  keenly  felt  in  urban  communities  than  in  rural  communities. 

The  justice  of  the  peace  situation  in  Cook  County  outside  of  the 
city  of  Chicago  presents  substantially  the  same  problems  as  those  al¬ 
ready  pointed  out.  This  phase  of  the  subject  is,  however,  given  more 
detailed  treatment  in  the  discussion  of  the  judicial  situation  in  Cook 
County. 

County  and  probate  courts.  Each  county  in  the  state  has  a 
county  court.  This  court  has  exclusive  original  jurisdiction  in  all  pro¬ 
bate  matters,  in  all  counties  except  those  in  which  probate  courts  have 
been  established. 2(i  In  addition,  it.  has,  under  the  constitution,  juris¬ 
diction  in  tax  matters.  By  statute  it  is  given  exclusive  jurisdiction  in 
the  county  in  insane  cases,  insolvent  debtors  proceedings,  and  assign¬ 
ments  for  the  benefit  of  creditors.  It  has  concurrent  jurisdic¬ 
tion  with  the  circuit  court  in  appeals  from  justices  of  the  peace, 
in  eminent  domain  cases,  contests  of  election  for  certain  offices,  drain¬ 
age  matters,  and  other  statutory  proceedings.  The  county  court  has 
concurrent  jurisdiction  with  the  circuit  court  in  that  class  of  cases  in 
which  justices  of  the  peace  have  jurisdiction  where  the  amount  involved 

26  probate  courts  have  been  established  in  the  following  counties:  Cook 

w-n  SaIle’  Madison,  Peoria,  Rock  Island,  Sangamon,  St.  Clair,  Vermilion 
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does  not  exceed  $1,000.  It  also  has  concurrent  jurisdiction  with  the 
circuit  court  in  non-indietable  offenses  where  the  punishment  is  not  im¬ 
prisonment  in  the  penitentiary  or  death.  As  already  explained,  the 
phrase  “non-indictable  offenses”  is  used  in  this  discussion  to  designate 
offenses  which  may  under  the  constitution  be  prosecuted  without  in¬ 
dictment,  altouhgh  as  a  matter  such  offenses  are  tried  in  the  circuit 
court  only  on  indictment. 

In  the  cities  of  Chicago,  East  St.  Louis,  Springfield,  Galesburg, 
Danville,  Cairo,  Rockford,  Bloomington,  Freeport  and  Peoria,  which 
have  adopted  the  city  election  commissioner’s  act,  the  county  judge 
appoints  election  commissioners  and  has  general  supervision  over  the 
election  machinery. 

In  counties  in  which  probate  courts  have  not  been  established  the 
work  of  the  county  court  consists  mostly  of  probate  matters.  The  law 
jurisdiction  of  the  county  court  in  cases  where  it  has  concurrent  juris¬ 
diction  with  the  circuit  court  has  been  but  little  developed  in  most 
counties.  In  many  counties  large  numbers  of  misdemeanors  are  certi¬ 
fied  to  the  county  court  by  the  circuit  court.-  The  state’s  attorney  may 
also  proceed  against  misdemeanants  in  the  county  court  by  information. 
In  consequence,  the  non-probate  work  of  the  rural  county  court  is  con¬ 
fined  largelyjto  misdemeanors  and  to  the  comparatively  few  classes  of 
cases  in  which  the  county  court  is  given  exclusive  original  jurisdiction. 

The  failure  of  attorneys  to  use  the  county  court  in  cases  where  it 
has  concurrent  jurisdiction  with  the  circuit  court  has  been  due  largely 
to  the  fact  that  county  judges  are  frequently  less  able  lawyers  than  cir¬ 
cuit  judges.  In  fact,  until  recently  many  county  judges  were  not 
lawyers.  The  office  carries  a  small  salary  and,  for  that  reason,  is  not 
particularly  attractive  to  the  more  experienced  members  of  the  bar. 
The  salaries  of  county  judges,  which  are  fixed  in  each  county  by  the 
county  board,  range  from  $3,500  a  year  in  Sangamon  and  Will  counties 
to  $300  a  year  in  Hardin  county.  One-half  of  the  county  judges  do  not 
receive  over  $1,500  a  year.28  Furthermore,  lawyers  are  in  the  habit  of 
filing  their  suits  in  the  circuit  court.  Most  of  their  trial  work  is  in  that 
court,  and  it  is  easier  to  handle  all  of  their  cases  in  one  court  than  to 
divide  them  between  two  courts.  Little,  if  anything,  is  to  be  gained 
from  the  standpoint  of  time  by  bringing  a  jury  case  in  the  county  court. 
In  the  first  place,  the  county  court  may  have  fewer  law  terms  than  the 
circuit  court.  Again,  so  few  jury  cases  are  filed  in  some  county  courts 
that  the  judge  may  deem  it  advisable  to  let  them  accumulate  before 
calling  a  jury.  In  a  few  instances,  owing  largely  to  the  personality  of 
the  judge,  the  county  court  has  developed  a  fair  amount  of  civil  busi¬ 
ness. 

The  county  court  situation  was  analyzed  in  several  down-state 
counties  which  do  not  have  probate  courts.  Three  of  these  were  min¬ 
ing  counties  with  populations  of  approximately  60,000,  55,000  and 
40,000.  Three  were  agricultural  counties  of  about  23,000,  22,000  and 
15,000.  In  each  county  studied,  the  bulk  of  the  work  of  the  court  con¬ 
sists  of  probate  matters.  Such  matters  arise  almost  daily  and  the  court 
is  continuously  open  in  the  sense  that  the  judge  must  be  prepared  to 


28  For  table  giving  salaries  of  county  judges  see  appendix,  page  892. 
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handle  them  as  they  come  up.  The  law  work  of  these  courts  is  not 
heavy.  The  number  of  civil  cases  is  small.  Only  one  of  the  county 
courts  studied  had  developed  any  appreciable  amount  of  civil  business. 
There  is  more  criminal  work,  misdemeanors  being  certified  to  the 
county  court  by  the  circuit  court.  This  work  has,  however,  fallen  off 
since  prohibition  went  into  effect.  In  one  of  these  courts  it  was  form¬ 
erly  not  uncommon  to  have  100  misdemeanors  on  the  calendar  of  a  law 
term.  At  the  last  law  term  there  were  not  over  ten  criminal  cases.  I  he 
number  of  law  terms  in  the  different  counties  is  regulated  by  statute.29 
In  the  county  of  60,000  the  court  holds  three  law  terms  a  year,  each 
term  lasting  about  a  week.  In  the  county  of  33,000,  the  court  holds  four 
law  terms  of  about  two  weeks  each.  In  the  agricultural  county  of  about 
23,000  the  law  work  does  not  total  two  weeks  a  year.  In  the  county 
of  22,000,  it  does  not  ordinarily  occupy  the  judge  over  a  week.  In 
fact,  this  court  had  no  cases  on  its  law  calendar  at  its  last  term. 

In  the  largest  mining  county,  the  duties  of  the  judge  take  up  over 
one-half  of  his  time.  In  the  other  two  mining  counties,  he  is  busy  from 
one-third  to  one-half  of  the  time.  In  the  agricultural  counties,  his 
official  duties  take  up  but  a  small  portion  of  his  time.  Many  county 
judges  are  able  to  devote  the  greater  part  of  their  time  to  private  prac¬ 
tice. 

In  nine  down  state  counties  there  is  a  probate  court  in  addition  to 
the  county  court.30  These  courts  are  established  in  all  counties  having  a 
population  of  70,000  or  more.31  The  effect  of  the  establishment  of  a 
probate  court  is  to  remove  the  following  matters  from  the  jurisdiction 
of  the  county  court  and  place  them  in  the  hands  of  a  separate  court : 
Probate  matters,  the  settlement  of  estates  of  deceased  persons,  the  ap¬ 
pointment  of  guardians  and  conservators  and  the  settlement  of  their 
accounts,  all  matters  relating  to  apprentices,  and  cases  of  the  sales  of 
real  estate  of  deceased  persons  for  the  payment  of  debts.32  The  salary 
of  the  probate  judge  is  fixed  by  the  county  board.  These  salaries  range 
from  $2,200  in  Madison  county  to  $3,500  in  Sangamon,  La  Salle  and 
Will  counties.  A  statement  showing  the  salaries  of  the  various  pro¬ 
bate  judges  is  printed  in  the  appendix  on  page 

Information  was  obtained  as  to  the  amount  of  business  in  the 
county  and  probate  courts  in  four  of  the  nine  counties  in  which 
separate  probate  courts  have  been  established.  In  one  of  them  both 
the  county  and  probate  judges  have  a  large  amount  of  spare  time.  One 
judge  could  handle  the  work  of  both  courts,  and  still  have  much  time 
available  for  private  practice.  In  another  county  both  judges  are  in  a 
position  to  devote  much  time  to  outside  work.  The  third  county  pre¬ 
sents  the  same  situation.  One  judge  could  handle  the  work  of  the  two 
courts  in  both  of  these  counties.  In  the  fourth  county  both  judges  are 
kept  fairly  busy.  It  is  doubtful  whether  in  this  county  one  judge  could 
handle  the  work  of  the  two  courts. 


29  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  96-198. 

30  These  counties  are:  Kane,  La  Salle,  Madison,  Peoria,  Rock  Island.  Sansra- 
mon,  St.  Clair,  Vermilion,  and  Will. 

31  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  216. 

32  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  220. 
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Appeals  from  the  final  orders,  judgments  and  decrees  of  the  pro¬ 
bate  court  (and  of  the  county  court  in  probate  matters)  are  taken  to 
the  circuit  court  of  the  county  in  all  cases  except  in  proceedings  of 
executors,  administrators,  guardians  and  conservators  for  the  sale  of 
real  estate.  In  such  proceedings  appeals  are  taken  to  the  appellate  or 
supreme  court.  In  appeals  to  the  circuit  court  there  is  a  trial  de  novo. 
The  number  of  trials  de  novo  in  down-state  counties  is  not  great.  In 
one  of  the  larger  counties  there  were  only  five  appeals  from  the  peo- 
bate  court  to  the  circuit  court  in  1918. 

The  situation  with  respect  to  testamentary  trusts  has  already  been 
discussed.33  The  supreme  court  has  held  that,  under  the  present  con¬ 
stitution,  probate  courts  may  not,  by  statute,  be  given  jurisdiction  over 
testamentary  trusts.  The  result  is  that  such  trusts  must  be  adminis¬ 
tered  by  the  circuit  court.  Testamentary  trusts  are  comparatively  rare 
in  many  down  state  counties.  In  several  instances  they  have  been 
handled  in  probate  courts,  the  interested  parties  making  no  objection 
to  such  procedure. 

City  Courts.  The  city  court  situation  in  Illinois  has  been 
touched  upon  briefly  in  the  discussion  of  the  court  geography  of  Illi¬ 
nois.34  There  are  twenty-seven  of  these  courts  in  the  state.  Five  of 
them  are  located  in  county  seats.  Under  the  present  statute  a  city 
court  may  be  organized  in  any  city  having  a  population  of  at  least  3,000, 
when  the  common  council  or  city  council  shall  adopt  an  ordinance  or 
resolution  to  submit  the  question  whether  such  a  court  shall  be  estab¬ 
lished  to  the  qualified  voters  of  the  city,  and  two-thirds  of  the  voters 
at  such  election  shall  be  in  favor  of  the  establishment  of  the  court.35 
If  the  city  has  a  population  of  less  than  5,000  the  salary  of  the  city 
judge  is  paid  out  of  the  city  treasurer;  if  more  than  5,000,  it  is  paid 
from  the  state  treasury.  The  salaries  of  all  the  city  judges,  with  the 
exception  of  that  of  the  city  judge  at  Zion  City,  are  now  paid  from 
the  state  treasury.  In  1919  $55,500  will  be  paid  from  the  state 
treasury  for  the  salaries  of  city  court  judges. 

A  table  showing  the  names  of  the  various  city  courts,  the  dates 
of  their  organization,  and  the  salaries  of  the  judges  is  printed  in  the 
appendix  on  page  893. 

During  the  time  available  for  gathering  material  for  this  bulletin 
it  has  been  impossible  to  make  a  study  of  each  of  the  twenty-seven 
city  courts.  Data  has,  however,  been  obtained  as  to  fourteen.  Of 
this  number  only  four  can  fairly  be  said  to  handle  a  sufficient  amount 
of  business  to  justify  the  expense  of  their  maintenance.  Of  the  ten 
remaining  courts,  four  are  practically  unused.  Of  these  four,  three 
are  at  county  seats.  The  other  six  courts  do  a  very  small  amount  of 
work. 

Of  the  eight  city  courts  in  the  mining  region  in  the  southern 
part  of  the  state  only  one,  that  at  Duquoin,  has  been  a  success.  That 
court,  situated  in  the  city  which  contains  practically  all  the  lawyers  of 
Perry  county  and  presided  over  by  an  able  judge,  handles  approxi- 

33  See  page  752. 

84  See  page  756. 

35  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  260. 
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ately  one-half  of  the  judicial  business  of  the  county.  The  remaining 
seven  courts  are  either  unused  or  are  used  only  to  a  slight  extent. 

Of  the  fourteen  courts  studied,  several  do  not  exercise  any  crimin¬ 
al  jurisdiction  whatever.  In  some  of  them  there  is  an  occasional  prose¬ 
cution  of  some  person  who  has  committed  a  crime  within  the  city.  Most 
offenders  who  commit  crimes  in  these  cities  are  prosecuted  in  the 
circuit  court.  In  only  one  or  two  instances  has  a  city  court  devel¬ 
oped  any  appreciable  criminal  jurisdiction. 

These  city  courts  as  such  have,  in  most  instances,  failed  to  relieve 
the  circuit  court  of  any  considerable  amount  of  work.  City  judges 
have,  however,  frequently  held  circuit  court  under  the  provisions  of 
the  statute  permitting  the  interchange  of  circuit  and  city  judges.36 

The  extent  to  which  city  judges  have  held  courts  in  Chicago 
is  indicated  in  the  table  on  p.  894  of  the  appendix.  Several  city  judges 
devote  practically  all  of  their  time  to  private  practice. 

City  courts  draw  their  jurors  from  the  entire  county.  Many  city 
judges  have,  however,  adopted  the  policy  of  excusing  jurors  who  re¬ 
side  in  the  more  remote  parts  of  the  county. 

Many  reasons  have  been  assigned  for  the  non-employment  of 
these  city  courts.  Their  jurisdiction  is  confined  to  narrow  limits. 
Their  process  does  not  run  beyond  the  city  limits.  Their  criminal 
jurisdiction  extends  only  to  crimes  committed  within  the  city.  Many 
questions  have  arisen  as  to  the  extent  of  their  jurisdiction.  The  city 
judges  have  not  as  a  general  rule  been  as  able  lawyers  as  circuit 
judges,  and  attorneys  have  been  reluctant  to  bring  cases  in  their 
courts.  In  a  few  cases  in  which  the  city  courts  have  developed  any 
substantial  amount  of  business,  the  personality  of  the  judge  has  been 
a  controlling  factor.  Prompter  jury  trials  are  ordinarily  not  secured 
in  a  city  court  since  such  a  small  number  of  jury  cases  are  filed  in 
these  courts  that  considerable  time  may  elapse  before  the  judge  feels 
himself  warranted  in  calling  a  jury. 

These  courts  have  been  established  for  various  reasons.  Before 
the  workmen’s  compensation  act  was  made  compulsory,  the  circuit 
courts  were  badly  congested  in  many  counties  and  attorneys  felt  that 
the  establishment  of  a  city  court  would  enable  them  to  get  prompter 
trials.  In, the  case  of  cities  which  were  not  county  seats,  there  was 
also  the  desire  to  save  attorneys  and  litigants  the  inconvenience  and 
expense  of  going  to  the  county  seat  to  try  their  cases.  Political  con¬ 
siderations  have  also  played  an  important  part.  Attorneys  desirous  of 
being  elected  city  judge  have  launched  some  of  the  movements  for  the 
establishment  of  city  courts. 

The  city  court  at  Chicago  Heights  will  be  taken  up  in  the  dis¬ 
cussion  of  the  judicial  situation  in  Chicago  and  Cook  County. 

Circuit  courts.  The  circuit  court  is  the  important  trial  court 
By  the  constitution  it  is  given  “original  jurisdiction  of  all  causes  in 
law  and  equity  and  such  appellate  jurisdiction  as  is  or  may  be  pro¬ 
vided  by  law”.37  It  has  been  given  additional  jurisdiction  in  numerous 


36  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  245. 

37  Constitution,  Art.  VI,,  Sec.  12. 
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statutory  proceedings.  Any  case,  civil  or  criminal,  which  may  be 
brought  before  a  justice  of  the  peace,  or  in  a  city  court,  may  also  be 
brought  in  the  circuit  court.  It  has  concurrent  jurisdiction  with  the 
county  court  in  that  class  of  cases  in  which  justices  of  the  peace 
have  jurisdiction  where  the  amount  involved  is  not  greater  than 
1,000.  Many  statutory  proceedings  which  may  be  brought  in  the 
county  court  may  also  be  brought  in  the  circuit  court.  The  circuit 
court  has  no  original  jurisdiction  in  probate  matters. 

Exclusive  of  Cook  County,  the  state  is  divided  into  seventeen 
judicial  circuits.  The  geography  of  these  circuits  has  already  been  dis¬ 
cussed  on  page  756.  Three  judges  are  elected  in  each  circuit  for  a 
term  of  six  years.  From  the  judges  thus  elected  and  from  the  twenty 
circuit  and  twenty  superior  court  judges  in  Cook  County,  the  supreme 
court  assigns  judges  to  the  appellate  court.  Eighteen  judges  are  now 
performing  appellate  court  duties,  nine  being  assigned  to  the  first 
appellate  court  district  and  three  to  each  of  the  other  appellate  dis¬ 
tricts.  The  nine  judges  in  the  first  district  have  been  taken  from  the 
circuit  and  superior  courts  of  Cook  County.  The  judges  assigned 
to  the  second,  third  and  fourth  appellate  districts  have  been  taken 
from  down  state  circuits,  and  hold  circuit  court  between  sessions  of 
the  appellate  court. 

The  constitution  requires  two  or  more  terms  of  circuit  court 
to  be  held  each  year  in  each  county.38  By  statute  detailed  provisions 
is  made  concerning  the  time  of  holding  the  terms  of  circuit  court  and 
of  the  calling  of  juries  in  the  several  down  state  judicial  circuits.39 
The  circuit  judges  hold  court  in  such  counties  as  they  may  agree 
upon,  or  in  case  of  disagreement,  in  such  counties  as  the  chief  justice 
of  the  supreme  court  may  assign  to  them.40  Circuit  judges  of  a  circuit 
may  upon  request  to  the  supreme  court  have  other  judges  assigned  to 
assist  them.41  They  may  exchange  with  city  judges  and  interchange 
with  each  other.42 

Before  the  workmen’s  compensation  act  became  compulsory,  the 
circuit  courts  in  many  of  the  industrial  and  mining  counties  were 
badly  congested.  The  industrial  commission  has  relieved  these  courts 
of  much  of  this  congestion. 

In  the  short  time  available  for  the  preparation  of  this  bulletin 
it  has  been  possible  to  make  a  study  of  only  eight  of  the  seventeen 
circuits.  The  circuits  examined  are  located  in  different  parts  of  the 
state  and  contain  agricultural,  mining,  and  industrial  counties.  There 
is  a  considerable  variation  in  the  amount  of  judicial  work  in  these 
eight  circuits.  In  three  of  them  the  amount  of  work  bears  just  about 
the  proper  relation  to  the  number  of  judges.  Each  of  these  three 
circuits  has  plenty  of  work  to  keep  all  three  judges  busy  within  the 
circuit.  One  of  these  circuits  is  represented  on  the  appellate  bench, 
but  the  condition  of  business  in  this  circuit  is  such  that  a  judge  can¬ 
not  well  be  spared  for  this  work. 

38  Constitution,  Art.  VI.,  Sec.  12. 

39  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  78  et.  seq. 

40  Jones  and  Adding-ton’s  Illinois  Statutes  Annotated,  Ch.  37,  Sec.  3067. 

41  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  82i. 

42  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  57,  245. 
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Three  other  circuits  were  found  to  have  a  smaller  amount  of  busi¬ 
ness.  Conservatively  estimated,  each  of  these  circuits  has  enough 
work  to  occupy  the  full  time  of  two  judges  and  part  of  the  time  of  the 
third.  The  third  judge  has  a  large  portion  of  time  available  for  ap¬ 
pellate  court  work. 

In  the  seventh  circuit  studied  the  work  is  badly  behind.  One  of 
the  judges  of  this  circuit  is  sitting  on  the  appellate  bench.  Another 
has  been  in  ill  health  and  is  unable  to  give  full  time  to  his  work.  The 
third  judge  is  unable  to  keep  the  work  of  the  circuit  up  to  date.  In  one 
of  the  counties  in  this  circuit  the  work  of  the  court  is  some  six  hun¬ 
dred  cases  behind. 

In  the  last  circuit  studied  a  single  judge  is  doing  the  greater  part 
of  the  work. 

An  examination  was  also  made  of  the  status  of  judicial  business 
in  the  courts  of  several  of  the  counties  in  the  circuits  studied.  Three 
of  these  counties  are  mining  counties  in  the  two  busiest  circuits  dis¬ 
cussed.  In  each  of  these  courts  there  are  three  or  four  terms  a  year, 
each  term  lasting  several  weeks.  Each  court  is  held  by  a  resident  judge, 
who  does  not  adjourn  court  between  terms.  The  court  is  kept  open 
practically  all  of  the  time.  The  judge,  while  holding  court  in  other 
counties,  returns  at  frequent  intervals  to  hear  motions,  handle  chan¬ 
cery  matters,  or  perhaps  hear  a  jury  case.  Each  of  these  courts  has  a 
large  number  of  cases  on  its  calendar.  In  fact  it  might  take  from  six 
months  to  a  year  to  dispose  of  all  the  cases  now  on  the  calendar  of 
the  circuit  courts  in  two  of  these  counties.  Litigants  are  not,  however, 
subjected  to  serious  delays.  Any  attorney  desiring  a  prompt  trial 
may  ordinarily  get  his  case  advanced  on  the  calendar. 

The  amount  of  business  in  three  agricultural  counties  ranging  in 
population  from  15,000  to  25,000  was  also  examined.  In  one  of  these 
counties  the  circuit  court  holds  three  terms,  aggregating  ten  or  twelve 
weeks  a  year.  The  other  two  have  two  terms  each,  each  term  lasting 
about  two  weeks. 

The  circuit  court  of  Sangamon  county  in  the  seventh  circuit  is 
abnormal  to  the  extent  that  all  appeals  from  the  orders  of  the  public 
utilities  commission  are  taken  to  it.  This  adds  a  considerable  burden 
to  the  business  of  the  court,  but  not  enough  to  congest  its  work. 

From  the  preceding  discussion  it  would  appear  that  the  judicial 
business  of  the  state  is  not  evenly  distributed.  Some  of  the  circuits 
cannot  well  spare  judges  for  appellate  court  work.  In  others  judges 
can  be  assigned  to  the  appellate  bench  without  in  any  manner  inter¬ 
fering  with  the  work  of  the  circuit.  Many  down-state  circuit  judges 
have  held  court  in  the  circuit  and  superior  courts  of  Cook  County. 
The  extent  to  which  this  has  been  done  is  set  forth  in  the  tables  on 
p.  894  of  the  appendix.  Dissatisfaction  has  been  expressed  in  certain 
down-state  communities  because  of  the  large  amount  of  time  spent 
by  their  judges  in  Chicago  courts. 

A  word  should  be  said  with  respect  to  masters  in  chancery.  The 
extent  to  which  masters  are  used  in  the  different  circuit  courts  varies. 
In  two  of  the  circuits  studied  it  is  the  practice  of  the  judges  to  refer 
little  to  masters.  Only  when  the  case  involves  a  complicated,  account- 
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mg  is  a  reference  made.  In  other  circuits  it  is  the  policy  to  refer 
practically  all  matters  to  a  master  in  chancery.  Masters  receive  fees 
as  compensation,  and  the  amounts  earned  by  them  vary  according  to 
the  amount  of  business  in  the  circuit,  and  the  policy  of  the  court  in 
referring  matters  to  them.  In  several  counties  the  masters  in  chan¬ 
cery  are  not  lawyers. 


Summary  of  the  down-state  judicial  organization.  It  may  be 

of  interest  to  make  a  brief  summary  of  the  judicial  organization  in  the 
different  types  of  counties,  based  on  a  study  of  eight  of  the  seventeen 
judicial  circuits. 

In  counties  of  the  first  type  we  find  the  justice  of  the  peace  courts, 
the  county  court  and  the  circuit  court.  We  find  the  justice’s  courts 
handling  petty  matters,  appeals  being  taken  in  cases  involving  sub¬ 
stantial  sums.  Such  appeals  are  ordinarily  taken  to  the  circuit  court. 
Sometimes  appeals  are  taken  from  justice’s  courts  for  the  purpose  of 
delay.  In  such  case  the  appeal  will  be  taken  to  the  court  which  will 
best  serve  that  purpose.  The  work  of  the  county  court  in  this  type 
of  county  consists  mostly  of  probate  matters.  The  court  is  kept  open 
continuously  for  business  of  this  character.  The  civil  common  law 
jurisdiction  of  the  county  court  is  little  used.  In  a  few  county 
courts,  owing  largely  to  the  personality  of  the  judge,  a  considerable 
amount  of  civil  business  is  handled.  The  law  business  of  the  county 
court  is  mostly  criminal.  Misdemeanors  may  be  certified  to  it  by  the 
circuit  court.  The  state’s  attorney  may  also  proceed  against  misde¬ 
meanants  in  the  county  court  by  information. 

The  circuit  court  is  the  important  trial  court.  It  handles  all 
equity  work,  most  civil  common  law  cases,  and  the  more  important 
criminal  cases.  Appeals  from  the  county  court  in  probate  matters 
go  to  the  circuit  court  in  practically  all  cases.  In  the  circuit  court  a  trial 
de  novo  is  had.  As  a  practical  matter,  such  trials  de  novo  are  not  num¬ 
erous  in  most  down  state  counties. 

The  amount  of  time  required  for  the  transaction  of  judicial 
business  in  many  of  the  counties  of  this  type  is  not  large.  In  several 
of  them  the  business  of  the  circuit  court,  if  transacted  continuously, 
could  be  disposed  of  in  from  four  to  six  weeks.  Similarly,  the  non¬ 
probate  work  of  some  of  the  county  courts  in  this  type  of  county 
does  not  consume  over  two  weeks  of  the  time  of  the  judge.  Probate 
matters  come  before  the  court  day  by  day,  but  in  many  counties 
the  total  amount  of  such  business,  if  transacted  continuously  by  the 
judge,  would  not  keep  him  busy  over  two  or  three  days  a  month.  It 
is  safe  to  say  that  the  total  business  of  the  county  and  circuit  courts 
in  some  of  these  counties  would  not  take  over  one-third  of  the  time  of 
one  judge. 

In  the  second  type  of  down-state  county  we  have  one  or  more 
city  courts  in  addition  to  the  justice  of  the  peace  courts,  the  county 
court,  and  the  circuit  court.  The  city  courts  are  in  many  cities  prac¬ 
tically  unused.  In  only  a  few  cities  are  they  employed  to  any  ap- 
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preciable  extent.  Therefore,  in  most  counties  of  this  type  the  city 
court,  as  such,  is  not  an  important  factor  in  the  judicial  situation.  As 
in  the  first  type  of  county,  the  work  of  the  county  court  is  confined 
chiefly  to  probate  matters.  As  a  general  proposition,  this  court  has 
not  developed  any  jurisdiction  in  that  class  of  cases  in  which  it  has 
concurrent  jurisdiction  with  the  circuit  court,  the  city  court  judges 
sometimes  assist  the  circuit  judge  by  holding  circuit  court  under  the 
provisions  of  the  statute  permitting  city  judges  to  interchange  with 
circuit  judges. 

In  some  of  the  counties  of  this  type  one  judge  might  possibly 
handle  the  work  of  the  county,  circuit  and  city  courts.  Most  of  them 
would  probably  require  more  than  one  judge  to  do  the  work  of  the 
three  courts. 

In  the  third  type  of  county  we  find  a  probate  court  in  addition 
to  the  justice’s  courts,  the  county  court,  the  circuit  court,  and  one  or 
more  city  courts.  The  division  of  work  in  this  type  of  county  dififers 
from  that  in  the  preceding  type  in  that  the  probate  work  is  here  taken 
from  the  county  court  and  placed  in  the  hands  of  a  separate  court. 
In  several  of  the  counties  of  this  type  one  judge  could  undoubtedly 
handle  the  work  of  both  the  county  and  probate  courts. 

The  fourth  type  of  county  is  like  the  third,  except  that  it  con¬ 
tains  no  city  court.  In  other  words,  it  has  the  justice  of  the  peace 
courts,  the  county  court,  the  probate  court,  and  'the  circuit  court. 
The  situation  in  this  type  of  county  is  much  like  that  in  the  preceding 
type. 

Each  court  in  the  judicial  organization  is  an  independent  ad¬ 
ministrative  unit.  The  judges  are  independent  of  each  other  and  are 
responsible  to  no  other  officer  for  the  manner  in  which  they  conduct 
their  courts  or  for  the  amount  of  work  they  do.  To  be  sure,  the  con¬ 
stitution  requires  that  the  circuit  judges  report  to  the  general  assembly 
the  number  of  days  they  hold  court  in  the  counties  composing  their 
circuits.  This  is,  however,  done  by  only  a  few  judges.  The  constitu¬ 
tion  also  requires  all  judges  of  courts  of  record,  inferior  to  the  su¬ 
preme  court  to  report  annually  in  writing  to  the  supreme  court  de¬ 
fects  and  omissions  in  the  laws.43  This  requirement  is  not  practically 
obsolete. 

The  few  tendencies  in  Illinois  toward  unification  in  the  courts  may 
be  briefly  mentioned : 

(1)  In  cases  of  disagreement  among  the  judges  of  the  circuit 
court  as  to  the  counties  in  which  they  shall  hold  court,  the  chief  justice 
of  the  supreme  court  shall  make  assignments.44  The  chief  justice  has 
rarely  been  called  upon  to  exercise  this  function. 

(2)  The  supreme  court  or  any  judge  thereof  when  so  requested 
may  assign  judges  of  the  circuit  court  to  assist  in  other  circuits  or  to 
the  superior  court  of  Cook  County.  Such  requests  are  sometimes  made 
of  the  supreme  court  in  cases  of  emergency.  The  circuit  and  superior 
courts  of  Cook  county,  however,  usually  deal  directly  with  down-state 

43  Constitution  of  1870,  Chap.  6,  Sec.  31. 

44  Jones  and  Adding-ton’s  Illinois  Statutes  Annotated,  Ch.  37,  Sec.  3067. 


judges  whose  services  are  desired  without  making  a  request  of  the  su¬ 
preme  court. 

(3)  Various  statutes  permit  the  interchange  of  judges.  County 
and  probate  judges  may  interchange  with  each  other.  City  judges  may 
interchange  with  each  other.  They  may  also  hold  court  for  circuit, 
superior  or  probate  judges. 

The  extent  to  which  down-state  judges  have  held  court  in  Chicago 
is  indicated  on  page  894  of  the  appendix.  As  already  stated,  complaint 
has  been  made  in  certain  down-state  communities  because  of  the 
large  amount  of  time  spent  by  their  judges  in  Chicago  courts. 


The  judicial  situation  in  Chicago  and  Cook  County.  The 

judicial  situation  in  Chicago  and  Cook  County  raises  problems  some¬ 
what  different  in  character  from  those  of  the  down-state  counties.  For 
this  reason  it  is  deemed  advisable  to  treat  this  subject  separately. 

Before  discussing  the  practical  working  of  the  various  parts  of  the 
judicial  system  in  Cook  County,  it  may  prove  of  interest  to  consider 
briefly  the  jurisdictional  relationships  of  the  various  trial  courts  open 
to  litigants,  and  in  a  general  way  possible  choices  of  courts  open  to 
litigants  as  a  result  of  overlappings  of  jurisdiction.  For  this  purpose 
it  will  be  convenient  to  consider  first  the  situation  in  Cook  county  out¬ 
side  of  the  city  of  Chicago,  and  second  the  situation  within  the  city  of 
Chicago. 

Cook  county  constitutes  a  judicial  circuit  and  an  appellate  court 
district.  In  addition  to  the  circuit  court,  the  county  court  and  the  pro¬ 
bate  court,  Cook  county  has  the  criminal  court  of  Cook  county  and  the 
superior  court  of  Cook  county.  In  Chicago  there  is  also  the  municipal 
court  of  Chicago.  In  Chicago  Heights  there  is  the  city  court  of  Chi¬ 
cago  Heights.  Outside  of  Chicago  there  are  justices  of  the  peace  and 
police  magistrates.  Since  the  establishment  of  the  municipal  court  of 
Chicago  in  1905,  there  have  been  no  justices  of  the  peace  or  police  mag¬ 
istrates  in  the  city  of  Chicago. 

The  circuit  court  of  Cook  County  and  the  superior  court  of  Cook 
County  are  courts  of  concurrent  jurisdiction.  The  criminal  court  of 
Cook  county  has  “the  jurisdiction  of  a  circuit  court  in  all  cases  of  crim¬ 
inal  and  quasi-criminal  nature  arising  in  the  county  of  Cook”.45  The 
municipal  court  of  Chicago  has  concurrent  jurisdiction  with  the  cir¬ 
cuit  and  superior  courts  of  Cook  county  within  the  city  of  Chicago  in 
all  contract  cases,  and  in  tort  cases  where  the  amount  involved  does  not 
exceed  $1,000,  and  concurrent  jurisdiction  within  the  city  with  the 
criminal  court  of  Cook  county  in  non-indictable  offenses.  The  county 
court  has  concurrent  jurisdiction  with  the  municipal  court  of  Chicago, 
the  circuit  court  of  Cook  county  and  the  superior  court  of  Cook  county 
in  certain  cases.  Neither  the  municipal  court  of  Chicago  nor  the 
county  court  has  any  equity  jurisdiction. 

The  following  courts  are  avaible  to  the  litigant  outside  of  the 
city  of  Chicago:  the  courts  of  the  justices  of  the  peace  and  police  mag- 


46  Constitution  of  1870,  Art.  VI.,  Sec.  26. 
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istrates,  the  county  court,  the  probate  court,  the  circuit  court,  and  the 
superior  court  of  Cook  county.  If  the  litigation  is  such  that  the  city 
court  of  Chicago  Heights  has  jurisdiction,  that  court  is  also  open  as  a 
possible  choice.  An  Evanston  litigant  having  a  contract  claim  involv¬ 
ing  $300  or  less  or  any  other  kind  of  claim  for  a  similar  amount 
justiciable  in  a  court  of  a  justice  of  the  peace  may,  under  this  system  of 
courts,  sue  an  Evanston  defendant  before  any  justice  of  the  peace  or 
police  magistrate  in  the  county  or  bring  his  action  in  the  county  court, 
the  circuit  court,  or  the  superior  court  of  Cook  county.  Substitute  a 
Chicago  Heights  plaintiff  and  a  Chicago  Heights  defendant  for  the  Ev¬ 
anston  plaintiff  and  Evanston  defendant,  and  you  must  add  to  the 
above  mentioned  courts  the  city  court  of  Chicago  Heights.  If  the 
amount  of  the  claim  of  the  Evanston  plaintiff  is  greater  than  $300,  the 
justice  of  the  peace  loses  jurisdiction.  In  that  case  the  plaintiff  may 
still  sue  in  the  county  court,  the  circuit  court  or  the  superior  court  of 
Cook  county,  provided  his  claim  is  not  greater  than  $1,000.  Substi¬ 
tute  again  Chicago  Heights  litigants  for  Evanston  litigants  and  you 
must  again  add  the  city  court  of  Chicago  Heights.  If  the  claim  is  in 
excess  of  $1,000,  the  county  court  cannot  be  employed,  but  the  Evans¬ 
ton  litigant  may  still  sue  either  in  the  circuit  court  or  in  the  superior 
court  of  Cook  county.  The  Chicago  Heights  litigant  in  the  same  type 
of  case  could  also  sue  the  Chicago  Heights  defendant  in  the  city  court 
of  Chicago  Heights.  If  a  chancery  case,  the  Evanston  litigant  could 
file  his  bill  either  in  the  circuit  court  or  the  superior  court  of  Cook 
county.  The  Chicago  Heights  litigant  might  in  addition  proceed  in 
the  city  court  of  Chicago  Heights.  Appeals  from  justices  of  the  peace 
in  Evanston  may  be  taken  to  the  county  court  or  the  circuit  court,  or 
apparently  to  the  superior  court  of  Cook  county.  Appeals  from  jus¬ 
tices  of  the  peace  in  Chicago  Heights  may  be  taken  to  the  city  court  of 
Chicago  Heights,  the  county  court,  the  circuit  court  or  to 
the  superior  court  of  Cook  county.  The  probate  court  alone  has  orig¬ 
inal  jurisdiction  in  probate  matters  arising  in  the  county.  Appeals 
from  the  probate  court  in  such  matters  must  ordinarily  be  taken  to  the 
circuit  court  where  a  trial  de  novo  is  had. 

Let  us  now  examine  the  situation  with  respect  to  litigation  arising 
in  the  city  of  Chicago.  If  a  Chicago  plaintiff  wishes  to  sue  a  Chicago 
defendant  in  a  contract  claim  involving  $1,000  or  less,  he  may  proceed 
either  in  the  municipal  court  of  Chicago,  the  county  court,  the  circuit 
court  or  the  superior  court  of  Cook  county.  If  the  amount  involved  is 
greater  than  $1,000,  the  county  court  loses  jurisdiction.  He  may,  how¬ 
ever,  still  sue  in  the  municipal  court  of  Chicago,  the  circuit  court  or  the 
superior  court  of  Cook  county.  If  a  tort  case  of  a  character  which 
might  be  brought  before  a  justice  of  the  peace  outside  of  the  city  of 
Chicago,  the  plaintiff  may  proceed  in  the  municipal  court  of  Chicago, 
the  county  court,  the  circuit  court,  or  the  superior  court  of  Cook  co”  mnty, 
providing  the  amount  of  the  claim  does  not  exceed  $1,000.  If/5 -’the  sum 
demanded  is  in  excess  of  $1,000,  the  plaintiff  still  has  a  choice  between 
the  circuit  court  and  the  superior  court  of  Cook  count ySj-  In  chancery 
matters,  plaintiff  may  proceed  either  in  the  circuit  urt  or  the  superior 


court  of  Cook  county. 
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Non-indictable  offenses  committed  in  the  city  of  Chicago  may  be 
prosecuted  in  the  municipal  court  of  Chicago  or  the  criminal  court  of 
Cook  county.  In  indictable  offenses  the  jurisdiction  of  the  municipal 
court  is  confined  to  that  of  a  committing  magistrate.  Trial  of  the  ac¬ 
cused  must  take  place  in  the  criminal  court  of  Cook  county. 

Misdemeanors  committed  within  Cook  county,  but  outside  of  the 
city  of  Chicago,  are  prosecuted  in  the  criminal  court  of  Cook  county. 
If  within  the  jurisdiction  of  a  justice  of  the  peace,  they  may  also  be 
prosecuted  before  any  justice  of  the  peace  or  police  magistrate.  In 
cases  prosecuted  only  on  indictment  justices  of  the  peace  or  police 
magistrates  may  act  only  in  the  capacity  of  committing  magistrates; 
indictment  and  trial  is  before  the  criminal  court  of  Cook  county. 

In  this  connection,  it  should  be  noted  that  the  county  court,  the  cir¬ 
cuit  court,  the  superior  court  of  Cook  county,  and  the  city  court  of  Chi¬ 
cago  Heights  exercise  no  criminal  jurisdiction. 

The  justice  of  the  peace  system  in  Cook  County  outside  of 
Chicago.  There  are  168  justices  of  the  peace  and  police  magistrates 
in  Cook  County  outside  the  city  of  Chicago.  As  in  down  state  com¬ 
munities,  the  number  of  justices  is  far  in  excess  of  the  number  required 
to  transact  the  business  of  the  community. 

The  evils  of  the  justice  of  the  peace  system  are  perhaps  more 
keenly  felt  in  Cook  County  outside  of  the  city  of  Chicago  than  in  any 
other  part  of  the  state.  This  is  particularly  true  in  the  southern  part  of 
the  county  where  the  situation  is  possibly  worse  than  it  was  in  Chicago 
before  the  abolition  of  the  justice  of  the  peace  system  within  the  city 
limits.  This  is  intended  as  a  criticism  of  the  system  rather  than  of  the 
individual  justices.  Many  of  the  justices  in  Cook  county  are  high 
grade  men. 

Before  the  abolition  of  the  justice  of  the  peace  system  in  the  city 
of  Chicago  it  was  a  common  practice  to  sue  a  litigant  in  that  part  of 
the  county  most  inaccessible  to  him,  and  to  have  the  case  set  for  trial 
at  an  early  morning  hour.  If  the  defendant  managed  to  be  present  the 
plaintiff  invariably  obtained  a  continuance.  While  this  particular  type 
of  abuse  is  not  now  common  in  Cook  county,  it  sometimes  occurs.  The 
mere  fact  that  the  justice  of  the  peace  has  jurisdiction  throughout  the 
county  is  bound  to  lead  to  inconvenience  in  numerous  cases  even  when 
the  plaintiff  has  no  intention  of  embarrassing  the  defendant.  If  a 
plaintiff  in  Harvey  wishes  to  sue  a  defendant  in  Glencoe,  he  will  natur¬ 
ally  accommodate  himself  and  bring  ihe  suit  before  a  justice  of  the 
peace  in  Harvey  rather  than  before  a  justice  of  the  peace  in  Glencoe. 
Such  a  procedure  of  necessity  requires  the  defendant  to  come  to  Har¬ 
vey  if  he  wishes  to  contest  the  case. 

Justices  of  the  peace  and  police  magistrates  act  as  committing 
magistrates  on  preliminary  examinations.  In  handling  this  type  of 
business  the  more  careful  justices  notify  the  state’s  attorney’s  office  in 
order  that  he  may  have  a  representative  present.  Many  justices 
proceed  without  giving  him  such  notice.  In  criminal  prosecutions 
before  justices  of  the  peace  and  police  magistrates,  the  charge  is  some¬ 
times  changed  in  order  to  permit  the  justice  to  dispose  of  the  case 
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and  thereby  render  it  unnecessary  to  hold  the  offender  over  to  the 
grand  jury. 

The  most  vigorous  complaints  against  the  justice  of  the  peace 
system  come  from  the  southern  part  of  the  county.  In  that  part  of  the 
county  unscrupulous  men  have  sometimes  succeeded  in  getting  elected 
to  the  office  of  justice  of  the  peace  and  police  magistrate.  Abuses  are 
quite  common.  Alliances  between  justices,  constables  and  police  offi¬ 
cers  to  fleece  the  foreign  population  of  that  part  of  the  county  have 
not  been  infrequent.  The  garnishment  process  has  been  greatly 
abused.  Members  of  the  bar  have  called  attention  to  the  unfortunate 
impression  which  such  practices  create  in  the  minds  of  the  immigrant 
as  to  the  nature  of  American  justice. 

Appeals  from  justices  of  the  peace  may  be  taken  to  the  county 
court,  the  circuit  court,  or  the  superior  court  of  Cook  county.  Most 
of  these  appeals  go  to  the  circuit  court.  Formerly  the  circuit  court  made 
no  special  provision  for  handling  such  cases,  but  mixed  them  with  per¬ 
sonal  injury  and  other  law  cases.  Appeals  from  justices,  together  with 
appeals  from  the  probate  court,  are  now  placed  on  a  separate  calendar 
and  assigned  to  a  single  judge. 

The  city  court  of  Chicago  Heights.  The  city  court  of  Chicago 
Heights  exercises  jurisdiction  in  law  and  equity  cases.  Some  question 
having  arisen  as  to  the  criminal  jurisdiction  of  this  court,  that  juris¬ 
diction  has  not  been  exercised.  This  has  led  to  a  somewhat  unfortu¬ 
nate  result.  Chicago  Heights  is  twenty-seven  miles  from  Chicago. 
The  state’s  attorney  has  no  representatives  there.  The  result  is  that 
all  criminal  cases,  except  such  as  may  be  prosecuted  before  a  justice 
of  the  peace  or  police  magistrate,  are  handled  by  the  criminal  court  of 
Cook  county.  This  has  led  to  a  somewhat  lax  administration  of  the 
criminal  law  in  that  part  of  the  county. 

The  city  court  at  Chicago  Heights  draws  its  jurors  from  the 
entire  county.  It  is,  however,  the  policy  of  the  judge  not  to  call  men 
who  live  in  the  more  remote  parts  of  the  county. 

The  court  is  a  great  convenience  to  the  people  of  Chicago  Heights, 
in  that  it  enables  litigants  to  get  a  prompt  adjudication  of  their  cases 
without  subjecting  them  to  the  delays  of  the  courts  in  Chicago. 

M unicipal  court  of  Chicago.  The  events  leading  to  the  or¬ 
ganization  of  the  municipal  court  in  Chicago  have  already  been  dis¬ 
cussed.46  To  establish  this  court  it  was  necessary  to  amend  the  con¬ 
stitution  of  the  state.  This  was  done  in  1904,  when  the*  general  as¬ 
sembly  was  given  power  to  provide  a  local  municipal  government  for 
the  city  of  Chicago,  and  in  the  event  that  municipal  courts  were 
created,  to  prescribe  the  jurisdiction  and  practice  of  these  courts,  to 
abolish  justices  of  the  peace  in  Chicago,  and  to  limit  the  iurisdiction 
of  justices  of  the  peace  in  Cook  county  outside  of  Chicago  to  that 
territory.  In  1905  the  municipal  court  of  Chicago  was  created  by  the 
general  assembly,  and  the  justices  of  the  peace  system  abolished  within 
the  limits  of  the  city  of  Chicago. 


46  See  pages  737-S. 


The  municipal  court  of  Chicago  was  one  of  the  first  unified  courts 
to  be  established  in  the  United  States.  It  consists  of  a  chief  justice 
and  thirty  associate  judges.  The  chief  justice  is  the  general  superin¬ 
tendent  of  the  court.  He  presides  over  all  meetings  of  the  judges, 
and  assigns  the  associate  judges  to  duty  in  the  branch  courts.  It  is 
made  the  duty  of  each  associate  judge  to  attend  and  serve  at  the 
branch  court  to  which  he  is  assigned.  The  chief  justice  classifies  the 
cases  filed  in  the  court  and  superintends  the  preparation  of  calendars. 
Each  associate  judge  is  required  to  make  a  monthly  report  to  the  chief 
justice  of  the  duties  he  has  performed  during  the  preceding  month. 
This  report  must  specify  the  number  of  days  he  has  held  court  and  the 
number  of  hours  per  day.  The  judges  of  the  court  are  required  to 
meet  each  month  to  receive  and  investigate  complaints  and  to  make 
rules  for  the  court. 

The  power  of  the  chief  justice  to  classify  and  distribute  cases 
brought  in  the  court  and  to  assign  judges  to  different  calendars  is 
significant.  It  enables  the  chief  justice  to  have  all  cases  of  a  like 
character  returned  to  the  same  branch.  The  power  to  assign  a  judge 
to  any  branch  enables  him  to  select  the  judges  best  qualified  by  ex¬ 
perience  and  temperament  to  preside  over  the  specialized  branches. 

This  makes  for  uniformity  in  the  treatment  of  similar  cases  and  for 
specialization  among  the  judges.  It  enables  the  chief  justice  to  assign 
the  poorer  judges  to  classes  of  cases  of  lesser  importance  where  they 
can  do  the  least  harm.  It  also  enables  him  to  keep  the  judges  in  all 
branches  busy,  since  he  can  transfer  cases  from  one  judge  whose 
calendar  may  be  congested  to  another  who  may  have  little  to  do. 

The  municipal  court  act  prescribes  a  simplified  procedure,  and 
gives  the  court  wide  powers  to  make  rules  not  inconsistent  with  the 
act.47 

The  court  has  been  given  a  large  degree  of  supervision  over  the 
clerk  and  bailiff  by  the  provision  that  the  chief  justice  shall  superintend 
the  keeping  of  the  records  and  that  the  number  of  deputies  shall  be 
determined  by  the  court. 

For  the  purposes  of  this  court  the  city  of  Chicago  is  divided  into 
two  districts.  The  first  district  comprises  practically  all  of  that  part 
of  the  city  north  of  Seventy-first  street  and  west  of  Cottage  Grove 
Avenue,  and  the  second  district  the  remainder  of  the  city.  All  civil 
branches  in  the  first  district  are  located  in  the  city  hall.  Some  of  the 
criminal  branches  in  this  district  are  located  in  the  city  hall  and  some  in 
other  parts  of  the  city.  In  the  second  district  one  branch  court  disposes 
of  both  civil  and  criminal  cases.  A  statement  showing  the  system  of  dis¬ 
tribution  of  work  among  the  judges  of  the  municipal  court  early  in 


December,  1919,  follows : 

First  class  cases  and  motions .  1  judge 

Small  claims .  3  judges 

Citations  in  quasi  criminal  cases .  1  judge 

Forcible  detainer  and  distress  for  rent .  1  judge 

Automobile  branch .  1  judge 


47  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  283- 
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Domestic  relation  branch . 

Attachment,  garnishment,  replevin,  detinue. 

Morals  court . 

Boys  court . 

Non-jury  cases . . . . 

Jury  cases . 

Criminal  cases . 

Jury  and  vagrancy . 


1  judge 
1  judge 
1  judge 

1  judge 

2  judges 
10  judges 

6  judges 
.  1  judge 


Total . 30  judges47a 

The  municipal  court  of  Chicago  has  unlimited  jurisdiction  of  ac¬ 
tions  upon  contracts  and  actions  for  conversion  of  or  injury  to  per¬ 
sonal  property.  It  also  has  general  jurisdiction  in  all  classes  of  com¬ 
mon  law  cases  where  the  plaintiff  does  not  claim  over  $1,000.  It  has 
jurisdicton  of  non-indictable  offenses  where  the  punishment  is  not 
imprisonment  in  the  penitentiary  or  death. 

With  the  exception  of  jury  cases,  the  business  of  the  municipal 
court  is  kept  well  in  hand.  It  now  takes  from  twelve  to  eighteen 
months  before  a  civil  case  is  reached  on  the  jury  calendar.  Criminal 
work  is  handled  far  more  expeditiously.  If  the  accused  does  not 
demand  a  jury  trial  the  case  is  frequently  disposed  of  in  twenty-four 
hours.  If  placed  on  an  emergency  calendar  they  are  reached  within 
a  shorter  time.  1  '  i 

In  the  municipal  court  the  parties  do  not  get  a  jury  trial  in  civil 
cases  as  a  matter  of  course,  as  in  the  other  courts  of  record.  In 
order  to  have  a  jury  in  such  cases,  it  is  necessary  to  make  a  demand 
and  pay  a  fee  of  six  dollars.  While  this  has  caused  the  number  of 
jury  trials  to  be  greatly  decreased,  the  decrease  has  not  been  suf¬ 
ficient  to  enable  the  court  to  keep  abreast  of  its  jury  cases.  Demands 
for  jury  trials  are  frequently  made  by  litigants  for  the  sole  purpose 
of  delaying  the  trial  of  the  case. 

The  judges  of  the  municipal  court  may  interchange  with  city 
judges  and  with  county  judges.48  .A  table  showing  the  names  of  down 
state  judges  who  have  served  in  this  court  during  the  past  four  years, 
with  the  number  of  days  of  service  per  year,  is  printed  in  the  appendix 
on  page  894.  Notwithstanding  the  use  of  down  state  judges,  the 
court  has  been  unable  to  catch  up  on  jury  trials. 

The  municipal  court  act  makes  it  the  duty  of  the  chief  justice  to 
examine  all  jurors.49  Enough  jurors  are  selected  to  provide  each 
jury  branch  with  twelve  jurors  and  enough  more  to  meet  contingen¬ 
cies  are  kept  in  reserve  in  the  waiting  room.  When  a  jury  retires 
another  is  made  up  from  the  reserve  and  the  judge  may  proceed  at 
once  with  his  next  call.  The  jurors,  when  they  have  returned  their 
verdict  in  one  cause,  are  free  to  be  assigned  to  any  other  trial  branch. 

The  criminal  jurisdiction  of  the  municipal  court  is  limited  to 
criminal  cases  in  which  the  punishment  is  by  fine  or  imprisonment 

47a  There  is  now  (December,  1919)  one  vacancy  in  the  municipal  court  of 
Chicago. 

48  Hurd’s  'Revised  Statutes,  Chap.  37,  Sec.  276. 

49  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  289. 
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otherwise  than  in  the  penitentiary  and  all  other  criminal  cases  which  the 
laws  in  force  from  time  to  time  may  permit  to  be  prosecuted  other¬ 
wise  than  by  indictment  of  a  grand  jury.  In  cases  involving  indictable 
offenses  the  municipal  court  acts  in  the  capacity  of  a  committing  magis¬ 
trate,  holding  offenders  over  to  the  grand  jury. 

Until  the  municipal  court  was  established  judicial  statistics  were 
almost  unavailable  in  the  United  States.  The  organization  of  this 
court  has  enabled  the  chief  justice  to  gather  much  statistical  material, 
and  reports  of  the  court  containing  detailed  statistics  have  been  pub¬ 
lished  regularly. 

The  greater  part  of  the  business  of  the  court  is  commercial.  Its 
business  is  constantly  increasing.  Personal  injury  suits  may  not  be 
brought  in  the  municipal  court  if  the  amount  involved  is  over  $1,000. 
Its  criminal  jurisdiction,  as  already  indicated,  is  somewhat  limited. 
It  has  been  urged  that  the  court  is  required  to  hold  over  to  the  grand 
jury  cases  which  it  might  much  more  easily  and  speedily  dispose  of 
itself.  Complaint  has,  on  the  other  hand,  been  made  that  the  municipal 
court  too  frequently  holds  offenders  over  to  the  grand  jury  in  cases 
which  it  could  more  appropriately  handle  itself  by  changing  the  charge 
to  one  within  its  jurisdiction. 

County  court  of  Cook  County.  The  county  court  of  Cook 
County  has  substantially  the  same  jurisdiction  as  that  of  the  down 
state  county  court  in  counties  where  there  is  also  a  probate  court.  The 
administrative  duties  of  the  county  judge  are  much  greater  in  Cook 
County  than  in  other  counties.  Chicago  is  one  of  the  cities  which  has 
adopted  the  city  election  commissioner’s  act.  The  duties  of  the  county 
judges  in  connection  with  the  supervision  of  the  election  machinery  of 
the  counties  consume  about  one-half  of  his  time.  In  Cook  County  the 
county  court  is  much  used  in  that  class  of  common  law  cases  in  which 
the  county  court  has  concurrent  jurisdiction  with  the  circuit  and  su¬ 
perior  courts.  These  are  that  class  of  cases  in  which  a  justice  of  the 
peace  has  jurisdiction  and  in  which  the  amount  involved  does  not  ex¬ 
ceed  one  thousand  dollars.  The  use  of  the  county  court  for  this  class  of 
cases  has  been  due  to  the  congestion  in  the  other  courts.  Attorneys 
seeking  prompt  trials  have  turned  to  the  county  court  for  relief.  This 
has  resulted  in  congestion  in  the  jury  calendar  in  the  county 
court  itself  at  times.  The  county  court  has  concurrent  jurisdiction  with 
the  circuit  court  in  appeals  from  justices  of  the  peace  and  police  magis¬ 
trates  outside  of  the  city  of  Chicago  Appeals  from  justices  of  the  peace 
are,  however,  ordinarily  taken  to  the  circuit  court. 

The  county  court  exercises  no  criminal  jurisdiction.  It  has 
maintained  the  view  that  it  has  no  jurisdiction  in  this  class  of  cases. 
For  that  reason  it  will  not  take  jurisdiction  in  appeals  from  justices  of 
the  peace  and  police  magistrates  outside  of  the  city  of  Chicago  in 
criminal  matters. 

An  idea  as  to  the  character  of  business  before  the  county  court 
can  be  obtained  from  the  following  statement  of  the  cases  filed  in  this 
court  in  1918: 


Kind  of  cases  No.  of  cases. 

Lunacy  cases . 3,265 

Pauper  and  non-support  cases .  299 

Common  law  cases  and  appeals  from  justices  of 

the  peace .  507 

Condemnation  cases .  24 

Special  assessment  cases .  863 

Inheritance  tax  cases .  769 

Objection  to  taxes .  161 

Deaf,  dumb,  blind  and  feeble  minded  cases .  133 

Adoption  cases .  653 


6,674 

In  December,  1919,  five  judges  were  sitting  in  the  county  court. 
All  of  these  judges,  including  the  county  judge  himself,  are  from  down- 
state  counties.  In  addition  the  probate  judge  of  Cook  County  hears 
lunacy  cases  in  the  county  court  every  Thursday. 

A  table  showing  the  names  of  down-state  judges  who  have  held 
county  court  in  Chicago  during  the  past  four  years,  together  with  the 
number  of  days  of  court  held  by  each  per  year,  is  printed  in  the  ap¬ 
pendix  on  page  894. 

Probate  court  of  Cook  County.  The  probate  court  is  one  of 
the  busiest  courts  in  Chicago.  The  amount  of  detail  work  in  this 
court  is  enormous.  The  business  of  the  court  is  rapidly  increasing. 
The  probate  judge  is,  of  course,  unable  to  give  personal  attention  to 
all  matters  coming  before  the  court.  To  handle  the  increasing  amount 
of  work  the  court  has  adopted  the  so-called  system  of  assistant  judges. 
The  assistant  judge  is,  legally  speaking,  a  deputy  clerk  of  the  court. 
The  statute  gives  the  clerk  of  the  court  power  to  appoint  deputy 
clerks.50  Under  this  power  the  clerk  of  the  probate  court  appoints 
deputy  clerks  who,  through  the  action  of  the  probate  judge,  serve  as 
assistants  to  the  judge,  relieving  him  of  a  great  mass  of  detail  work 
and  enabling  him  to  devote  his  attention  to  the  big  problems  coming 
before  the  court.  The  difficulty  with  the  assistant  judge  sys¬ 
tem  in  the  probate  court  is  the  entire  lack  of  control  of 
the  probate  judge  over  the  appointment  of  clerks  who  act  as  his 
assistants.  Their  appointment  is  vested  in  the  probate  clerk,  who  is 
politically  independent  of  the  probate  judge.  The  probate  clerk  is  in 
a  position  to  appoint  as  assistants  men  who  are  not  in  harmony  with 
the  probate  judge.  The  probate  judge  can,  of  course,  decline  to  per¬ 
mit  men  thus  appointed  to  execute  orders  or  otherwise  act  in  his  name. 
It  is  not  difficult  to  see  that  such  a  system  is  fraught  with  dangerous 
possibilities. 

In  the  case  of  Frackelton  v.  Masters,  249  Ill.  30  (1911) 
the  supreme  court  held  that  the  administration  of  testa¬ 
mentary  trusts  is  not  a  probate  matter,  but  a  chancery  mat¬ 
ter,  and  that  the  general  assembly  can  not  extend  the  juris¬ 
diction  of  probate  courts  to  include  the  administration  of 


E0  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  230. 
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such  trusts,  restanientary  trusts  cannot,  therefore,  be  administered 
by  the  probate  court  of  Cook  County  or  of  any  other  county.  Many 
lawyers  feel  that  this  result  is  unfortunate  and  that  the  probate  court 
should  have  this  power. 

Except  in  the  few  cases  where  an  appeal  from  the  probate  court 
may  be  taken  directly  to  the  appellate  or  supreme  court,  appeals  from 
the  probate  court  go  to  the  circuit  court  where  a  trial  de  novo  is  had. 
In  1018  a  large  part  of  the  judicial  time  of  one  of  the  judges  of  the 
circuit  court  of  Cook  County  was  consumed  in  hearing  probate  ap¬ 
peals. 

1  he  matter  of  testamentary  trusts  and  trials  de  novo  will  receive 
further  consideration. 

Before  leaving  the  probate  court,  attention  may  properly  be  called 
to  the  differences  in  procedure  between  the  probate  court  and  the  other 
courts.  In  the  probate  court  large  sums  of  money  are  annually  paid 
out  under  orders  and  decrees  of  the  court.  These  sums  are  arrived 
at  with  little  formality  so  far  as  pleadings  and  procedure 
are  concerned.  The  contrast  between  the  simplified  pleading  and  pro¬ 
cedure  in  the  handling  of  probate  matters  involving  large  sums  of 
money  and  the  complex  system  of  pleading  and  practice  involved  in 
the  adjudication  of  contests  in  common  law  and  equity  cases  is  not 
without  significance. 

Circuit  and  superior  courts  of  Cook  County.  The  circuit  court 
of  Cook  County  and  the  superior  court  of  Cook  County  have  practi¬ 
cally  identical  jurisdiction.  They  perform  substantially  the  same  func¬ 
tions.  Each  now  has  twenty  judges.  From  the  forty  judges  of  the 
circuit  and  superior  courts  judges  are  assigned  to  the  criminal  court  of 
Cook  county.  Circuit  and  superior  court  judges  are  also  subject  to 
service  in  the  appellate  court.  In  December,  1919,  there  are  four  cir¬ 
cuit  court  judges  and  four  superior  court  judges  sitting  in  the  criminal 
court  and  four  circuit  court  judges  and  five  superior  court  judges  in  the 
appellate  court. 

The  constitution  prescribes  that  the  judge  having  the  shortest  un¬ 
expired  term  shall  be  chief  justice  of  the  court  of  which  he  is  a  judge. 
In  November,  1919,  both  the  chief  justice  of  the  circuit  court  and  the 
chief  justice  of  the  superior  court  were  sitting  in  the  appellate  court 
for  the  first  district.  Each  court  has  an  executive  committee  consist¬ 
ing  of  the  chief  justice  and  the  heads  of  the  law  and  chancery  divisions. 
The  heads  of  the  law  and  chancery  divisions  are  elected  by  the  judges 
of  the  court.  The  executive  committee  has  general  supervision  over 
the  assignment  of  the  work.  The  effectiveness  of  such  a  committee  is 
dependent  largely  upon  its  personnel.  Some  committees  have  accom¬ 
plished  much.  The  difficulty  is  that  under  the  present  system  each 
judge  in  the  circuit  court  and  each  judge  in  the  superior  court  is  inde¬ 
pendent  of  every  other  judge  and  of  the  court.  He  can  hold  court 
whenever  he  pleases  and  can  hear  cases  on  such  calendars  as  he  sees 
fit.  In  other  words,  he  can  work  whenever  he  pleases  and  can  do  the 
kind  of  work  he  wishes  to  do.  The  success  of  any  administrative  plan 
is  largely  dependent  upon  the  voluntary  co-operation  of  the  judges. 
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The  practical  operation  of  the  present  administrative  system  in 
the  two  courts  is  well  illustrated  in  the  attempt  to  secure  specialization 
of  judges  in  these  courts.  Some  years  ago  both  courts  adopted  the 
policy  of  assigning  judges  as  chancellors  for  the  length  of  their  terms. 
The  purpose  was  to  secure  greater  efficiency.  This  policy  has  been 
steadily  adhered  to  in  the  superior  court.  In  that  court  the  two  chan¬ 
cellors  serve  as  such  until  the  expiration  of  their  terms.  The  circuit 
court  followed  the  plan  for  a  time  but  broke  away  from  it  a  few  years 
ago,  owing  to  the  refusal  of  certain  judges  to  abide  by  the  rule.  The 
result  is  that  in  the  circuit  court  judges  sit  as  chancellors  for  one  year 
only.  This  change  of  policy  on  the  part  of  the  circuit  court,  while 
beneficial  so  far  as  the  individual  judges  are  concerned,  is  unfortunate. 
Chancery  matters  are  frequently  complicated  and  involved,  and  often 
drag  over  a  number  of  years.  The  waste  of  time  expended  by  a  new 
chancellor  in  familiarizing  himself  with  the  details  of  the  cases  handled 
by  his  predecessor  the  year  before  is  quite  apparent. 

There  is  some  attempt  at  specialization  in  the  common  law  calen¬ 
dar  of  the  circuit  court.  One  of  the  judges  of  this  court  has  been 
sitting  on  condemnation  and  tax  cases  for  two  years ;  another  on 
mandamus  cases  for  the  same  length  of  time.  Separate  calendars  are 
also  made  of  quo  warranto  cases,  workmen’s  compensation  cases,  ap¬ 
peals  from  the  probate  court,  and  appeals  from  justices  of  the  peace. 
Short  cause  cases  and  short  cause  appeal  cases,  applications  for  leave 
to  sue  as  a  poor  person,  petitions  for  writs  of  habeas  corpus  (except  in 
criminal  cases)  and  petitions  for  writs  of  certiorari  are  assigned  to 
judges  who  hear  all  cases  of  that  type  during  the  court  year.  In  the 
superior  court  there  appears  to  be  no  attempt  whatever  at  specializa¬ 
tion  on  the  common  law  side.  Cases  are  assigned  to  judges  in  rotation 
in  groups  of  five  without  reference  to  their  subject  matter. 

The  large  increase  in  divorce  cases  has  rendered  it  necessary  to 
assign  judges  especially  to  this  work.  In  the  circuit  court  it  was  for¬ 
merly  the  practice  for  one  judge  to  hear  nothing  but  divorce  cases  for  a 
year.  One  judge  heard  4,000  of  these  cases  in  the  course  of  twelve 
months.  This  proved  to  be  too  nerve-wracking.  For  the  judicial  year 
beginning  October,  1919,  a  new  arrangement  has  been  made  whereby 
the  four  chancellors  sit  in  succession  each  for  eleven  weeks  on  default 
divorce  cases  only.  Non-default  cases  are  mingled  with  regular  chan¬ 
cery  matters.  In  the  superior  court  two  judges  were  assigned  exclu¬ 
sively  to  divorce  cases  at  the  beginning  of  the  court  year  of  1919-1920. 
One  judge  has  since  been  transferred  to  jury  cases,  the  congestion  in  di¬ 
vorce  matters  having  already  been  relieved. 

Both  the  circuit  court  and  the  superior  court  of  Cook  county  have 
been  badly  congested  in  the  past.  At  times  they  have  been  from  two  to 
three  years  behind  in  their  calendars.  The  large  number  of  jury  trials 
tends  to  congest  the  work  of  both  courts.  In  the  circuit  and  superior 
courts  the  litigants  in  a  civil  suit  get  a  jury  trial  as  a  matter  of  course 
unless  they  specifically  waive  it.  The  number  of  waivers  is  not  great. 
Down  state  judges  have  been  used  to  help  clean  up  the  calendars.  The 
superior  court  has  not  used  out  of  town  judges  during  1919.  The 
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chancery  calendars  of  both  courts  are  now  in  much  better  shape.  Their 
jury  calendars,  though  much  improved,  are  still  behind. 

Masters  in  chancery  may  be  dealt  with  briefly.  Under  the  exist¬ 
ing  system  each  court  appoints  twenty  masters  in  chancery,  one  mas¬ 
ter  being  nominated  by  each  judge.  Litigants  select  their  own  mas¬ 
ters  ;  the  result  has  been  the  concentration  of  the  business  in  the  hands 
of  a  few  masters.  The  master  is  compensated  by  fees.  The  amount  of 
compensation  depends  upon  the  length  of  the  record.  Under  such  a 
system  there  is  apt  to  be  little  tendency  on  the  part  of  the  master  to 
restrict  the  amount  of  testimony  taken. 

A  master  in  chancery  can  save  the  judge  a  lot  of  time.  He  takes 
testimony  and  practically  decides  the  case  which  simply  goes  to  the 
judge  for  review.  With  the  fee  system  abolished,  with  a  reduction  in 
the  number  of  masters,  and  with  the  master  more  intimately  connected 
with  the  court,  it  is  probable  that  the  chancery  judge  could  be  saved  a 
much  larger  part  of  his  time. 

By  the  constitution  certain  non- judicial  duties  are  placed  upon  the 
judges  of  the  circuit  court.  The  number  of  employes  of  the  county 
fee  offices  is  determined  by  the  judges  of  this  court.  The  judges  are 
also  charged  by  statute  with  the  appointment  of  probation  officers  and 
the  board  of  south  park  commissioners.  The  duty  of  determining  the 
number  of  employes  in  the  county  fee  offices  has  proved  quite  a 
troublesome  one  at  times, and  has  consumed  a  good  deal  of  the  time  of 
the  judges. 

Appeals  from  the  probate  court  go  to  the  circuit  court  where  a 
trial  de  novo  is  had.  In  1918  a  large  part  of  the  time  of  one  judge  in 
the  circuit  court  was  consumed  in  hearing  such  appeals.  Appeals  from 
justices  of  the  peace  outside  the  city  of  Chicago  usually  go  to  the  cir¬ 
cuit  court. 

The  juvenile  court  is  a  branch  of  the  circuit  court.  The  circuit 
judges  appoint  one  of  their  number  to  act  as  judge  of  this  court.  In 
Cook  county  this  court  handles  the  cases  of  dependent,  neglected,  and 
delinquent  children. 

The  following  statements  show  the  character  of  work  being  per¬ 
formed  by  the  various  judges  of  the  circuit  and  superior  courts  of  Cook 
County  on  December  5,  1919  : 


Circuit  court. 

Chancery  cases .  3  judges 

Default  divorce  cases .  1  judge 

Common  law  calendars .  7  judges 

Juvenile  court .  1  judge 

Assigned  to  criminal  court  of  Cook  County  4  judges 


Total  . 20  judges 

Superior  court. 

Chancery  cases .  2  judges 

Default  divorce  cases . 1  judge 
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Common  law  calendars .  8  judges 

Assigned  to  criminal  court  of  Cook  County  4  judges 
Assigned  to  appellate  court  for  first  district  5  judges 

Total . 20  judges 

The  criminal  court  of  Cook  County.  The  constitution  gives  to 
the  criminal  court  of  Cook  County  the  jurisdiction  of  a  circuit  court  in 
all  cases  of  a  criminal  and  quasi-criminal  nature  arising  in  the  county 
of  Cook.51  The  constitution  also  provides  that  the  terms  of  this  court 
shall  be  held  by  one  or  more  of  the  judges  of  the  circuit  or  superior 
courts  of  Cook  county,  as  nearly  as  may  be  in  alternation,  as  may  be 
determined  by  the  judges  or  provided  by  law.52  Judges  are  assigned 
to  the  criminal  court  from  the  circuit  and  superior  courts.  In  Decem¬ 
ber,  1919,  there  are  four  circuit  court  judges  and  four  superior  court 
judges  in  the  criminal  court.  The  assignment  is  for  one  year.  Re-as¬ 
signments  are  rare.  One  judge  has,  however,  been  sitting  in  the  crimi¬ 
nal  court  for  a  number  of  years.  This  policy  of  assigning  judges  to  the 
criminal  court  from  the  circuit  and  superior  courts  for  short  periods 
tends  to  discourage  specialization  in  criminal  work. 

Under  the  present  criminal  procedure  the  municipal  court  conducts 
preliminary  examinations.  Persons  accused  of  the  more  serious  crimes 
not  within  the  jurisdiction  of  the  municipal  court  are  held  over  to  the 
grand  jury,  which  conducts  an  examination  de  novo,  releasing  the 
accused  or  turning  him  over  to  the  criminal  court  for  trial.  There  is 
little  delay  in  the  conduct  of  preliminary  examinations  and  examina¬ 
tions  by  the  grand  jury.  Trials  in  the  criminal  court  are  sometimes  de¬ 
layed.  Jail  cases  are  rarely  delayed  over  two  or  three  months.  It  fre¬ 
quently  takes  counsel  that  long  to  prepare  his  case.  If  prisoners  are 
not  tried  at  the  term  of  court  commencing  within  four  months  of  the 
date  of  commitment  they  must  be  set  at  liberty.  In  bail  cases  the 
delays  are  often  longer.  Such  delays  are,  however,  frequently  the  re¬ 
sult  of  continuances  agreed  upon  by  the  state's  attorney’s  office  and 
counsel  for  the  accused. 

Under  the  existing  law  a  jury  trial  may  not  be  waived  in  criminal 
cases  which  can  be  prosecuted  only  by  indictment,  even  though  both 
the  state  and  the  accused  are  willing  to  waive.  This  rule  results  in 
requiring  a  person,  whose  case  might  otherwise  be  disposed  of,  to  re¬ 
main  in  jail  or  on  bail  until  a  jury  trial  can  be  had. 


Summary  of  judicial  situation  in  Chicago  and  Cook  County. 

To  recapitulate,  the  following  courts  of  record  sit  within  the  area  of 
Cook  County :  the  appellate  court,  the  circuit  court,  the  superior  court 
of  Cook  county,  the  criminal  court  of  Cook  county,  the  county  court, 
the  probate  court,  the  municipal  court  of  Chicago,  and  the  city  court 
of  Chicago  Heights.  The  circuit  court  has  twenty  judges,  the  superior 
court  of  Cook  county  twenty  judges,  the  municipal  court  thirty-one 


51  Constitution  of  1870,  Art.  VI,  Sec.  26. 

52  Constitution  of  1870,  Art.  VI,  Sec.  26. 
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judges,  the  county  court  one  judge,  the  probate  court  one  judge  and 
the  city  court  of  Chicago  Heights  one  judge,  making  a  total  of  seventy- 
four  elected  judges  in  the  county.  Judges  are  assigned  to  the  ap¬ 
pellate  court  and  the  criminal  court  of  Cook  county  from  the  circuit 
court  and  superior  court  of  Cook  county.  In  addition  to  the  seventy- 
four  judges  elected  in  Cook  county,  down  state  judges  are  constantly 
holding  court  in  Chicago. 

Of  the  eight  courts  of  record  in  Cook  county  two,  the  circuit 
court  and  the  superior  court  of  Cook  county,  have  almost  identical 
jurisdiction.  The  jurisdiction  of  the  circuit  court,  the  superior  court 
of  Cook  county,  the  county  court,  and  the  municipal  court  of  Chicago 
overlap  in  several  classes  of  cases.  Similarly  the  jurisdictions  of  the 
municipal  court  and  the  criminal  court  of  Cook  County,  and  those  of 
the  circuit  court,  superior  court  of  Cook  county,  county  court,  and  the 
city  court  of  Chicago  Heights  overlap.  The  extent  of  the  over-lap¬ 
pings  of  jurisdiction,  as  well  as  questions  as  to  the  exclusive  jurisdic¬ 
tion  of  these  courts,  have  given  rise  to  many  problems  and  consider¬ 
able  litigation.  Each  court  is  an  organization  distinct  and  separate 
from  the  other.  Each  pursues  its  way  independently  of  the  others. 
The  circuit  court  and  the  superior  court  of  Cook  County  have  adopted 
uniform  rules.  Each  of  the  other  courts  has  its  own  rules  of  practice 
and  procedure.  The  circuit  court,  the  superior  court  of  Cook  county, 
the  county  court  and  the  city  court  of  Chicago  Heights  have  the  same 
system  of  pleading;  the  municipal  court  of  Chicago  has  another. 
There  are  as  many  clerk’s  offices  as  there  are  courts.  The  Chicago 
Bureau  of  Public  Efficiency  estimates  that  the  consolidation  of  the 
present  clerk’s  offices  into  a  single  organization  would  make  possible 
a  saving  of  not  less  than  $100,000  a  year.  Of  this  amount  $54,000  is 
rated  by  the  bureau  as  overhead  expense.53  The  numerous  clerk’s 
offices  often  occasion  extra  work  to  attorneys  engaged  in  the  ex¬ 
amination  of  court  records. 

The  multiplicity  of  courts  often  gives  the  plaintiff  an  opportunity 
to  choose  between  different  courts  and  judges.  He  can  watch  the 
leanings  of  the  judges  in  the  different  courts  and  bring  his  case  before 
the  judge  or  court  which  is  most  strongly  inclined  toward  his  view. 
This  has  been  a  factor  in  the  distribution  of  divorce  business  between 
the  circuit  and  superior  courts.  On  the  other  hand,  a  large  number  of 
courts  is  a  nuisance  to  the  litigant  and  attorney  in  other  respects 
Litigants  sometimes  get  into  the  wrong  court.  Sometimes  the  juris¬ 
diction  of  the  various  courts  is  such  that  it  is  necessary  to  resort  to  two 
or  more  courts  to  dispose  of  the  same  controversy.  In  such  a  case  a 
separate  suit  must  be  started  in  each  of  the  courts,  new  issues  framed, 
and  the  evidence  repeated.  This  causes  a  duplication  of  clerical  work 
and  requires  one  judge  to  listen  to  evidence  which  another  judge  has 
heard.  There  is  also  a  great  waste  of  time  and  energy  in  the  service 
of  process  in  the  various  courts.  Process  in  the  circuit  court  and 
superior  court  of  Cook  county  is  served  by  the  office  of  the  sheriff; 
process  of  the  municipal  court  is  served  by  its  bailiffs.  Each  organi- 

53  Unification  of  local  governments  in  Chicago.  Report  prepared  by  Chicago 
Bureau  of  Public  Efficiency,  January,  1917. 
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zation  has  a  set  of  men  running  about  the  city  serving  summons.  A 
single  organization  could  serve  the  process  of  all  three  courts. 

The  congestion  of  work  in  the  various  courts  has  been  the  sub¬ 
ject  of  much  complaint.  An  attorney  desiring  a  prompt  trial  and 
having  a  choice  of  courts  naturally  chooses  the  one  in  which  there  is 
the  least  congestion.  Some  time  ago  the  jury  calendars  of  the  circuit 
and  superior  courts  were  two  or  more  years  behind.  Litigants  then 
brought  their  cases  in  the  municipal  and  county  courts  whenever  pos¬ 
sible.  Soon  the  jury  calendars  of  these  courts  got  behind,  then  the 
pendulum  began  to  swing  back  to  the  circuit  and  superior  courts.  Not¬ 
withstanding  the  assistance  of  down  state  judges  it  has  not  been  pos¬ 
sible  to  bring  the  jury  calendars  of  the  various  courts  up  to  date.  In  the 
municipal  court,  in  order  to  get  a  jury  trial,  it  is  necessary  to  ask  for 
one,  and  to  pay  a  fee  of  six  dollars.  This  has  not  stopped  jury  trials 
to  the  extent  anticipated.  In  many  instances  a  jury  trial  is  demanded 
by  a  defendant  for  the  purpose  of  delay.  In  the  other  courts  of 
records  the  parties  get  a  jury  trial  in  a  civil  case  as  a  matter  of  course, 
unless  they  specifically  waive  it.  Waivers  are  not  frequent  enough 
to  be  a  factor  in  relieving  the  congestion  on  the  jury  calendars. 

The  great  difficulty  seems  to  be  the  lack  of  any  directing  head  of 
the  judicial  machine  in  Cook  county.  Each  court  operates  as  an  inde¬ 
pendent  organization.  Nor  do  most  of  the  individual  courts  have  an 
executive  clothed  with  the  requisite  authority.  Each  judge  of  the 
circuit  and  superior  court,  in  the  last  analysis,  is  independent  of  every 
other  judge  and  of  the  court,  and  can  hold  court  at  such  times  and 
on  such  calendars  as  he  wishes.  The  municipal  court  alone  is  so  or¬ 
ganized  as  to  give  its  chief  justice  a  large  executive  control  over  the 
business  of  the  court. 


Appellate  courts  and  supreme  courts.  There  are  four  ap¬ 
pellate  districts  in  the  state  of  Illinois.  The  first  district  consists  of  the 
county  of  Cook,  the  second  district  includes  all  the  counties  in  the 
northern  grand  division  of  the  supreme  court,  except  Cook  County. 
The  third  and  fourth  districts  include  the  counties  in  the  southern  and 
central  grand  divisions  of  the  supreme  court,  respectively.  In  the  first 
appellate  district  there  are  at  the  present  time  a  main  court  and  two 
branch  courts.  The  two  branch  courts  are  organized  in  the  same  man¬ 
ner  as  the  main  court.  The  boundaries  of  the  appellate  court  districts 
are  indicated  by  heavy  lines  on  the  map  at  page  755. 

The  judges  of  the  appellate  court  are  assigned  to  that  duty  from 
the  circuit  court  by  the  supreme  court.  Judges  of  the  superior  court 
of  Cook  county  are  also  assignable  to  duty  in  the  appellate  court. 
Three  judges  are  assigned  to  each  appellate  court  and  branch  thereof. 
Of  the  nine  judges  sitting  in  the  appellate  court  for  the  first  district 
and  its  two  branches,  in  December,  1919,  four  are  from  the  circuit 
court  of  Cook  County  and  five  are  from  the  superior  court  of  Cook 
County.  All  of  the  three  judges  sitting  in  the  appellate  court  for  the 
second  district  are  from  circuits  embraced  wholly  or  partly  within  that 
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appellate  district.  Of  the  three  judges  constituting  the  appellate  court 
for  the  third  district  two  are  from  the  thirteenth  and  fourteenth  cir¬ 
cuits,  respectively,  both  of  which  lie  wholly  without  the  district.  The 
third  is  from  the  ninth  circuit,  which  is  partly  within  the  second  appel¬ 
late  district  and  partly  within  the  third.  In  the  fourth  appellate  district 
one  judge  is  from  the  second  circuit,  which  is  wholly  within  this  dis¬ 
trict.  The  other  two  judges  are  from  the  sixth  and  eighth  circuits, 
both  of  which  are  within  the  third  appellate  district.  Appellate  court 
judges  usually  hold  circuit  court  between  the  sessions  of  the  appellate 
court.  Judges  who  are  assigned  to  the  appellate  court  for  the  first  dis¬ 
trict  from  the  circuit  and  superior  courts  of  Cook  County  do  not,  how¬ 
ever,  sit  in  the  circuit  and  superior  courts  while  on  the  appellate  bench. 

The  system  of  selecting  appellate  court  judges  from  the  circuit 
court  judges  is  much  criticised.  Appellate  court  judges  frequently  sit  in 
the  appellate  court  in  the  district  in  which  their  circuit  is  located.  A 
member  of  the  appellate  court  in  such  case  does  not  of  course  sit  upon 
cases  which  he  heard  in  the  circuit  court.  Many  members  of  the  bar 
feel,  however,  that  even  though  he  does  not  sit  when  such  cases  are 
heard  by  the  appellate  court,  nevertheless  his  presence  as  a  member 
of  the  court  creates  in  the  minds  of  his  associates  a  certain  reluctance 
to  reverse  his  decision  in  the  lower  court.  It  is  also  felt  that  in  many 
instances  the  case  is  reviewed  by  a  judge  of  no  higher  caliber  than  the 
judge  in  the  trial  court.  The  system  is  also  criticised  because  it  some¬ 
times  takes  from  busy  circuits  judges  who  cannot  well  be  spared 
for  appellate  court  work.  We  have  already  seen  that  the  business  in 
the  various  judicial  circuits  is  not  evenly  distributed.  Some 
are  able  to  spare  judges  for  appellate  court  work;  others  are  not. 
Under  such  conditions  certain  circuits  must  suffer  inconvenience  or 
remain  unrepresented  on  the  appellate  bench. 

The  supreme  court  consists  of  7  judges,  one  being  elected  from 
each  of  the  supreme  court  election  districts  indicated  on  the  map  at 
page  821.  The  variance  in  the  population  of  these  seven  districts  has 
already  been  noted  on  page  757.  In  accordance  with  the  rules  of  the 
supreme  court  of  Illinois  the  chief  justice  is  selected  for  one  year  in 
accordance  with  a  rotary  scheme,  regard  being  had  to  the  seniority  of 
the  judges. 

A  brief  recapitulation  of  the  jurisdiction  of  the  appellate  and 
supreme  courts  may  be  worth  while.  In  criminal  cases  above  the 
grade  of  misdemeanors,  and  in  cases  involving  a  freehold,  a  franchise, 
or  the  validity  of  a  statute,  there  is  a  direct  appeal  to  the  supreme 
court.  Statutes  also  provide  for  a  direct  appeal  to  the  supreme  court  in 
eminent  domain  cases,  drainage  matters,  contests  of  election  for  cer¬ 
tain  officers,  cases  arising  under  the  workmen’s  compensation  act, 
appeals  from  the  circuit  court  of  Sangamon  County  in  review  of  the 
orders  of  the  public  utilities  commission,  and  in  other  statutory  pro¬ 
ceedings. 

In  all  other  cases  appeals  must  be  taken  to  the  appellate  court. 
The  decision  of  the  appellate  court  in  such  cases  is  final  unless  the  ap¬ 
pellate  court  grants  a  certificate  of  importance  or  the  supreme  court 
a  writ  of  certiorari,  or  unless  the  case  is  one  in  which  there  is  a  con- 


stitutional  right  of  appeal  to  the  supreme  court.  Certificates  of  inrpoi fi¬ 
ance  may  be  granted  in  any  case,  regardless  of  the  amount  claimed.  In 
actions  ex  contractu  (exclusive  of  actions  involving  a  penalty)  and  in 
all  cases  sounding  in  damages  the  judgment,  exclusive  of  costs,  must  be 
greater  than  $1,000  in  order  to  obtain  a  writ  of  certiorari.  1  he  su¬ 
preme  court  has  original  jurisdiction  in  cases  relating  to  the  revenue  and 
in  mandamus  and  habeas  corpus.  Such  original  jurisdiction  on  the  part 
of  the  supreme  court  is  not  exclusive,  and  is  exercised  very  sparingly  by 
the  court.  The  appellate  court  has  no  original  jurisdiction. 

An  examination  of  the  reports  of  the  appellate  and  supreme 
courts  during  the  past  ten  years  has  been  made  with  a  view  of  ascer¬ 
taining  more  definite  information  as  to  the  actual  working  of  these 
courts.  In  the  case  of  the  Supreme  Court  the  reports  for  the  years 
1910  to  1919  (Volumes  243  to  289,  inclusive,  but  not  including  rehear¬ 
ings  of  1909  cases)  were  carefully  analyzed.  The  records  of  the  court 
for  this  period  were  also  examined  for  data  as  to  the  working  of  the 
certiorari  law.  For  the  appellate  court  an  examination  was  made  of 
such  reports  as  were  available  for  the  same  period ;  these  included 
volumes  152  to  212,  inclusive. 

Ten  thousand  and  sixteen  cases  are  reported  in  Volumes  152  to 
212,  inclusive,  of  the  appellate  court  reports.  Of  these  G,163  were 
affirmed  and  3,692  reversed.  One  hundred  and  sixty-one  were  other¬ 
wise  disposed  of.  These  figures  are  analyzed  in  the  tables  on  p.  895 
of  the  Appendix. 

Three  thousand  eight  hundred  and  seventy-nine  opinions  are 
printed  in  the  47  volumes  of  the  Supreme  Court  reports  analyzed.  Of 
these  but  111  were  cases  involving  the  exercise  of  the  original  juris¬ 
diction  of  the  Supreme  Court.  Two  thousand  nine  hundred  and 
seventy-six  were  cases  which  had  been  taken  direct  to  the  Supreme 
Court  from  the  trial  courts.  Seven  hundred  and  ninety-two  were  cases 
which  had  come  to  the  Supreme  Court  through  the  appellate  court. 

Of  the  2,976  cases  taken  direct  from  the  trial  courts  to  the  Su¬ 
preme  Court,  1767,  or  about  59  per  cent,  were  cases  in  which  there  is 
a  constitutional  right  of  appeal  to  the  Supreme  Court  and  in  which  the 
Practice  Act  has  provided  for  a  direct  appeal  to  that  court.  In  other 
words,  they  comprise  criminal  cases  above  the  grade  of  misdemeanor 
and  cases  involving  a  franchise,  a  freehold,  or  the  validity  of  a  statute. 
The  remainder,  1,209,  or  about  41  per  cent,  were  cases  in  which  there 
is  no  constitutional  right  of  appeal  to  the  Supreme  Court.  They  were, 
however,  cases  in  which  various  statutes  had  provided  for  a  direct 
appeal  to  the  Supreme  Court. 

Of  the  792  cases  which  had  come  to  the  Supreme  Court  through 
the  appellate  court,  308,  or  approximately  39  per  cent,  came  by  certifi¬ 
cate  of  importance,  and  397,  or  about  50  per  cent,  by  writ  of  certiorari. 
Sixty-six,  or  about  8  per  cent,  were  cases  in  which  there^is  a  consti¬ 
tutional  right  of  appeal  to  the  Supreme  Court,  but  in  which  no  pro¬ 
vision  has  been  made  for  a  direct  appeal  from  the  trial  court  to  the 
Supreme  Court.  Twenty-one  cases,  the  remaining  3  per  cent,  came  to 
the  Supreme  Court  by  virtue  of  statutory  appeals  prior  to  the  cer¬ 
tiorari  law  of  1909. 
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The  records  of  the  Supreme  Court  show  that  during  the  period 
from  1910  to  1919  there  were  1,660  applications  for  certiorari  to  that 
court.  Of  these,  469,  or  about  28  per  cent,  were  allowed.  One  thou¬ 
sand  one  hundred  and  eighty-seven,  or  about  72  per  cent,  were  denied. 
Four  were  pending  before  the  court  in  December,  1919.  The  certiorari 
act  of  1909  has  greatly  relieved  the  Supreme  Court,  and  without  it 
that  court  would  have  been  seriously  overburdened. 

Tables  presenting  an  analysis  of  the  above  figures  are  printed  in 
the  Appendix  on  p.  896,  and  on  the  insert  at  page  896. 
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V.  PROBLEMS  OF  JUDICIAL  ORGANIZATION  IN 

ILLINOIS. 


The  purpose  of  this  chapter  is  to  set  forth  the  various  suggestions 
which  have  been  made  for  constitutional  changes  in  the  judicial  arti¬ 
cle  of  the  constitution  of  18T0.  Suggestions  which,  if  adopted,  will 
effect  a  substantial  reorganization  of  the  judicial  system  will  be  dis¬ 
cussed  first.  Proposals  of  amendment  which  assume  that  the  judicial 
system  will  remain  substantially  as  at  present  but  which  seek  to  correct 
certain  specific  defects  now  thought  to  exist  in  the  present  system  will 
then  be  taken  up. 


Character  of  judicial  article.  At  the  outset  attention  should  be  . 
invited  to  the  problem  of  detail  in  connection  with  the  judicial  article 
of  a  proposed  new  constitution.  In  other  words,  to  what  extent  is  the 
system  of  judicial  organization  to  be  retained,  in  the  constitution,  and 
to  what  extent  is  it  to  be  left  to  the  general  assembly?  The  constitu¬ 
tional  conventions  in  Illinois  since  1818  have  faced  the  problem  of 
changing  the  judicial  system  to  meet  the  needs  of  an  increasing  popu¬ 
lation.  The  constitution  of  1848  established  a  rigid  system  which  was 
soon  outgrown,  and  the  constitutional  conventions  of  1862  and  1869-70 
were  in  a  large  part  made  necessary  because  of  the  unsatisfactory  judi¬ 
cial  organization  so  created.  The  constitution  of  1870  introduced  a 
number  of  elements  of  flexibility  into  the  judicial  organization  but  pre¬ 
scribed  the  details  of  the  system  in  the  text  of  the  constitution  itself. 
This  system  has  created  difficulty  throughout  the  state,  and  was  largely 
responsible  for  the  constitutional  amendment  of  1904  permitting 
changes  with  respect  to  the  city  of  Chicago. 

The  provision  in  the  constitution  of  1870  relating  to  Cook  County 
was  framed  when  the  county  had  a  population  of  350,000.  The  pres¬ 
ent  judicial  organization  in  Cook  County  is  to  be  found  in  the  constitu¬ 
tion  itself.  This  system,  which  was  suitable  to  the  needs  of  a  popula¬ 
tion  of  half  a  million,  is  unequal  to  the  demands  of  a  population  of  two 
and  a  half  millions.  Since  the  system  itself  is  embodied  in  the  funda¬ 
mental  law  of  the  state,  changes  are  impossible  without  altering  the 
■constitution  itself.  The  establishment  of  the  municipal  court  of  Chi¬ 
cago  required  a  constitutional  amendment. 

In  view  of  the  inconveniences  which  have  arisen  under  the  exist¬ 
ing  constitution  as  a  result  of  the  mass  of  detail  in  its  judicial  article, 
the  suggestion  will  be  made  that  the  new  judicial  article  omit  refer¬ 
ence  to  any  other  court  than  the  supreme  court,  giving  power  to  the 
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general  assembly  to  create  inferior  courts.  This  is  in  substance  the  plan 
adopted  by  the  framers  of  the  constitution  of  the  United  States.  Ar¬ 
ticle  III,  Secion  1  of  the  federal  constitution  vests  the  judicial  power  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  ordain  and  establish.  The  judicial  articles  of  the  con¬ 
stitutions  of  the  following  states  follow  substantially  the  same  lan¬ 
guage  as  that  of  the  Federal  constitution:  Maine,  Rhode  Island  and 
Oregon  (by  constitutional  amendment,  1910).  In  Massachusetts,  New 
Hampshire  and  Vermont  the  constitutions  do  not  vest  the  judicial 
power  in  any  specific  courts.  In  Iowa  the  constitution  provides  that 
“the  judicial  power  shall  be  vested  in  a  supreme  court,  district  court, 
and  such  other  courts,  inferior  to  the  supreme  court,  as  the  general  as¬ 
sembly  may,  from  time  to  time,  establish.”  (Article  V,  Section  1).  A 
proposed  constitutional  amendment  was,  however,  submitted  to  and 
rejected  by  the  people  of  California  in  1918  giving  the  legislature 
power  to  provide  for  all  courts  inferior  to  the  Supreme  Court.  A 
discussion  of  this  proposal  will  be  found  in  Transactions  of  the  Com¬ 
monwealth  Club  of  California,  Vol.  XIII,  No.  4  (June,  1918). 

The  adoption  of  such  a  scheme  would  give  to  the  general  assembly 
the  power  to  create  such  courts  as  may  be  necessary  to  handle  the 
judicial  business  of  the  state,  and  of  the  various  parts  thereof,  for  any 
period  of  time.  A  judicial  system  suitable  to  the  needs  of  the  state  in 
1920  may  be  unsuitable  to  its  needs  in  1950.  Unless  the  proposed  con¬ 
stitution  is  so  framed  as  to  permit  the  general  assembly  to  provide  such 
a  system  of  judicial  organization  as  will  meet  the  needs  of  a  future 
period,  the  same  situation  may  develop  under  the  constitution  of  1920 
which  existed  under  the  constitution  of  1848  and  which  has  continued 
in  a  lesser  degree  under  the  constitution  of  1870. 

If  details  as  to  the  judicial  system  are  omitted  from  the  constitu¬ 
tion,  it  will  of  course  be  possible  to  simplify  greatly  the  judicial  article. 
Most  of  the  provisions  contained  in  the  present  constitution  can  be 
omitted.  If  the  plan  is  adopted  of  creating  only  the  supreme  court  by 
the  constitution,  leaving  the  establishment  of  other  courts  to  the  general 
assembly,  the  constitutional  provision  should  be  so  worded  as  to  permit 
the  organization  of  a  unified  judicial  system  with  the  supreme  court  as 
an  integral  part  thereof. 

Two  complete  plans  have  recently  been  published  for  the  redraft 
of  the  judicial  article  of  the  constitution  of  Illinois.  One  draft  is 
by  Mr.  Albert  M.  Kales  and  appears  in  the  August,  1917,  number  of 
the  Tournal  of  the  American  Judicature  Society.  The  essential  ele¬ 
ments  in  Mr.  Kales’  proposal  are:  (1)  That  three  districts  be  con¬ 
stituted  for  the  election  of  the  members  of  the  supreme  court,  two 
districts  electing  two  members  each;  the  third  district  (composed  of 
the  counties  now  in  the  seventh  district)  electing  three  judges  ;  (2)  The 
omission  from  the  constitution  of  provisions  for  courts  other  than  the 
supreme  court,  vesting  jurisdiction  “in  such  inferior  courts  and  other 
tribunals  as  the  legislature  may  from  time  to  time  ordain  and  estab¬ 
lish”,  existing  courts  to  remain  until  replaced  as  the  result  of  legis¬ 
lative  action;"  (3)  Appointment  of  the  clerk  of  the  supreme  court  by 
the  court  itself. 
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Mr.  Hiram  T.  Gilbert  published  in  1919  “A  proposed  judiciary 
article  for  the  constitution  of  1920  with  explanatory  notes  .  I  his 
proposal  with  the  explanatory  notes  runs  to  forty-eight  printed  pages, 
and  cannot  be  easily  summarized  but  its  essential  elements  are  : 
(1)  The  detailed  provision  by  the  constitution  for  all  parts  of  the 
judicial  system,  with  an  effort  to  make  the  judicial  organization  inde¬ 
pendent  of  legislative  control.  In  carrying  out  this  policy,  methods  of 
practice  and  procedure  are  to  be  taken  from  the  general  assembly  and 
vested  exclusively  in  the  judicial  department,  subject  to  certain  limita¬ 
tions ;  and  the  judicial  department  is  to  determine  exclusively  the  num¬ 
ber  of  its  employees,  and  the  amount  of  appropriations  to  be  made  to 
the  judicial  department.  (2)  The  supreme  court  is  to  be  given  general 
supervision  over  the  whole  judicial  organization  of  the  state. 
(3)  Clerks,  sheriffs  and  employees  are  to  be  chosen  by  the  courts 
themselves.  State’s  attorneys  are  to  be  appointed  and  removed  by  the 
attorney  general  with  the  approval  of  the  judges.  (4)  All  courts  in¬ 
ferior  to  the  supreme  court  within  Cook  County  (including  justices  of 
the  peace)  are  to  be  consolidated  into  a  court  known  as  the  Court  of 
Cook  County.  All  such  courts  outside  of  Cook  County  are  to  be  con¬ 
solidated  into  a  court  to  be  known  as  the  circuit  court.  The  court  of 
Cook  County,  and  the  circuit  court  (outside  of  Cook  County)  are  to 
have  two  divisions,  the  original  division  with  branches  each  presided 
over  by  a  single  judge,  and  an  appellate  division  composed  of  not  less 
than  three  judges  designated  to  this  duty  from  among  circuit  judges. 
Branches  of  the  original  division  are  to  hold  sessions  in  each  county  of 
the  state.  (5)  Judicial  circuits  are  to  remain,  and  at  least  four  judges 
are  to  be  elected  in  each  circuit  for  fifteen  year  terms.  Supreme  court 
judges  outside  of  Cook  County  are  also  to  be  elected  for  fifteen  year 
terms.  (6)  The  supreme  court  is  to  consist  of  nine  judges,  and  the 
state  is  to  be  divided  into  seven  districts.  From  each  of  six  districts 
one  judge  is  to  be  elected  by  popular  vote.  The  seventh  district  (Cook 
County)  is  to  have  three  judges,  appointed  by  the  governor  upon  the 
recommendation  of  a  majority  of  the  judges  of  the  court  of  Cook 
County,  each  judge  to  serve  “until  his  death,  resignation,  retirement  or 
removal.”  (7)  Judges  of  the  court  of  Cook  County  are  to  be  ap¬ 
pointed  by  the  governor,  upon  approval  of  a  majority  of  the  judges  of 
the  supreme  court.  Each  judge  is  to  hold  office  “until  his  death,  resig¬ 
nation,  retirement  or  removal.”  An  election  is  to  be  held  in  Cook 
County  each  six  years  at  which  the  qualified  electors  may  express  their 
disapproval  of  any  judge,  and  as  a  result  of  such  an  expression  of  dis¬ 
approval  the  office  becomes  vacant. 

Judge  Gilbert’s  proposal  also  contains  provisions  regarding  judicial 
vacancies,  the  coroner,  jury  and  grand  jury.  Aside  from  the  attempt 
to  set  up  a  judicial  department  completely  independent  of  the  general 
assembly,  Judge  Gilbert’s  aim  seems  to  be  much  the  same  as  that  of 
Mr.  Kales.  They  both  aim  at  the  establishment  of  a  unified  judicial 
system  with  larger  powers  over  judicial  procedure.  The  one  seeks  to 
accomplish  this  purpose  by  leaving  present  details  out  of  the  consti¬ 
tution,  the  other  by  placing  all  the  details  of  judicial  organization  in  the 
constitution. 
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The  unified  court.  There  have  been  numerous  suggestions  for 
the  unification  of  the  judicial  system  both  with  respect  to  Cook  County 
and  with  respect  to  the  state-wide  judicial  organization.  A  unified 
court  has  been  strongly  urged  for  Cook  County.  The  evils  of  the  pres¬ 
ent  system  of  decentralization  are,  of  course,  most  marked  in  a  metro¬ 
politan  community.  To  remedy  these  evils,  it  is  proposed  to  create  one 
trial  court  for  Cook  County.  This  court  would  absorb  the  jurisdiction 
of  the  following  courts  :  the  circuit  court  of  Cook  County,  the  superior 
court  of  Cook  County,  the  county  court  of  Cook  County,  the  probate 
court,  the  municipal  court  of  Chicago,  and  the  city  court  of  Chicago 
Heights.  It  would  also  absorb  the  jurisdiction  of  justices  of  the  peace 
and  police  magistrates. outside  the  city  of  Chicago.  The  scheme  carries 
with  it  the  abolition  of  all  the  courts  of  record  enumerated  above,  as 
well  as  of  the  justice  of  the  peace  system  in  Cook  County  outside  of  the 
city  of  Chicago.  A  bill  embodying  a  plan  for  a  unified  court  for  the 
city  of  Chicago  was  proposed  in  the  fifty-first  general  assembly  (1919). 
Some  of  the  provisions  of  this  plan  are,  however,  of  doubtful  validity 
under  the  present  constitution. 

Proposals  for  unification  will  in  all  probability  be  laid  before  the 
constitutional  convention.  Owing  to  the  lack  of  flexibility  in  the  pres¬ 
ent  sections  of  the  judicial  article  it  is  impossible  for  the  general  as¬ 
sembly  to  create  a  really  unified  court  either  for  Cook  County  or  for  the 
down-state  counties  without  encountering  constitutional  objections.  If 
a  unified  court  is  to  be  established,  or  if  power  to  establish  such  a  court 
in  the  future  is  to  be  vested  in  the  general  assembly,  the  existing 
judicial  article  will  have  to  be  changed. 

Justice  Vickers,  in  discussing  the  Cook  County  courts,  has  said:1 

“If  the  courts  of  Cook  County  could  be  reorganized  and  placed 
under  the  head  of  a  competent  chief  justice  with  power  vested  in  him 
to  direct  and  control  the  working  power  of  the  court,  and  he  could  so 
systematize  the  business  as  to  get  the  best  possible  results  from  each  in¬ 
dividual  member  of  the  court,  I  think  the  capacity  of  the  court  would 
be  greatly  increased.  If  your  courts  could  be  put  under  an  intelligent 
executive  head  with  absolute  power  to  direct  and  control,  much  in  the 
same  manner  as  the  general  management  of  a  large  commercial  or 
manufacturing  establishment  is  controlled  and  directed  by  some  one 
mind,  there  is  no  question  but  that  the  difficulty  [of  congested  dockets] 
could  be  much  mitigated  if  not  entirely  removed.  The  trouble  is  that 
each  individual  member  of  the  court  has  equal  power  with  every  other 
member  and  is  to  a  large  extent  a  law  unto  himself  and  can  control  his 
time,  energy  and  ability  according  to  his  own  wishes.” 

The  American  Bar  Association  has  also  given  much  attention  to 
the  subject  of  the  unified  court  both  for  metropolitan  districts  and  for 
the  state  at  large.  A  committee  appointed  to  make  an  analysis  of  the 
court  system  in  the  United  States  made  the  following  recommendations 
in  1909  :2 


1  See  Illinois  Law  Review,  VII,  235. 

2  Report  of  the  committee  to  suggest  remedies  and  formulate  laws  to  pre¬ 
vent  delays  and  unneccessary  cost  in  litigation.  American  Bar  Association  Re¬ 
ports,  1909,  page  578,  at  page  589. 
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“1.  The  whole  judicial  power  of  each  state,  at  least  for  civil 
causes,  should  be  vested  in  one  great  court,  of  which  all  tribunals  should 
be  branches,  departments  or  divisions.  The  business  as  well  as  the 
judicial  administration  of  this  court  should  be  thoroughly  organized  so 
as  to  prevent  not  merely  waste  of  judicial  power,  but  all  needless 
clerical  work,  duplication  of  papers  and  records,  and  the  like,  thus 
obviating  expense  to  litigants  and  cost  to  the  public. 

“While  the  whole  judicial  power  should  be  concentrated  in  one 
court,  the  court  should  be  constituted  in  three  chief  branches : 
(1)  county  courts  (including  municipal  courts),  having  exclusive 
jurisdiction  of  all  petty  causes,  all  of  them  to  constitute  in  the  aggre¬ 
gate  one  branch,  but  with  numerous  local  offices  where  papers  may  be 
filed,  and  as  many  places  for  hearing  of  causes  in  each  county  as  the 
exigencies  of  business  may  require;  (2)  a  superior  court  of  first  in¬ 
stance  (to  be  called  by  some  appropriate  name),  having  a  defined,  or¬ 
iginal,  exclusive,  general  jurisdiction  at  law,  in  equity,  in  probate  and 
administration,  in  guardianship  and  kindred  matters,  and  in  divorce ; 
this  court  to  have  numerous  local  offices  where  papers  may  be  filed  and 
at  least  one  regular  place  of  trial  in  each  county,  and  to  be  divided  into 
at  least  two,  and  probably  three,  divisions — (a)  one  for  disposition  of 
actions  at  law  and  other  matters  requiring  a  jury  or  of  kindred  nature, 
(b)  one  for  equity  causes  and  (c)  one  for  probate,  administration, 
guardianship  and  the  like.  The  first  might  be  called  the  law  division 
or  the  common  pleas  division,  the  second  the  equity  or  the  chancery 
division  and  the  third  the  probate  division.  Possibly  many  jurisdictions 
would  desire  to  unite  the  first  two,  but  it  seems  to  the  committee  that 
there  is  much  to  be  said  for  separate  administration  of  equity,  provided 
the  courts  are  free  to  administer  whatever  relief  the  case  warrants  and 
the  distinction  is  made  one  of  practical  administration  only.  Divorce 
would  be  relegated  generally  to  the  second  division,  though  there  is 
much  to  be  said  for  committing  it  to  the  third.  The  third  branch  would 
be  a  single  ultimate  court  of  appeal.  All  judges  should  be  judges  of  the 
whole  court.  They  should  be  assigned  in  some  appropriate  way  to  the 
branch  and  the  division  thereof,  or  the  locality  in  which  they  are  to  sit, 
but  should  be  eligible  and  liable  to  sit  in  any  other  branch,  or  division, 
or  locality  when  called  upon  to  do  so. 

“Supervision  of  the  business  administration  of  the  whole  court 
should  be  committed  to  some  one  high  official  of  the  court  who  would 
be  responsible  for  failure  to  utilize  the  judicial  power  of  the  state 
effectively.  Pie  should  have  power  to  make  reassignments,  or  temp¬ 
orary  assignments  of  judges  to  particular  branches  or  divisions  or  lo¬ 
calities  as  the  state  of  judicial  business,  vacancies  in  office,  illness  of 
judges  or  casualties  may  require.  Likewise,  he  should  have  the  power, 
subject  to  general  rules,  to  assign  or  transfer  causes  or  proceedings 
therein  for  hearing  or  disposition  according  to  the  condition  of  dockets 
for  the  time  being,  and  it  should  be  his  duty  to  see  to  it  that  the  energies 
of  the  judicial  department  are  employed  fully  and  efficiently  upon  all 
business  in  hand.  What  this  official  of  the  whole  court  does  for  the 
general  supervision  of  its  affairs,  should  be  done  for  each  branch  and 
each  division,  and  where  there  are  large  cities,  for  each  locality,  by 
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some  official  specially  charged  with  this  duty  and  responsible  for  the 
efficient  and  business-like  conduct  of  its  affairs  and  disposition  of 
causes  upon  the  dockets.  This  official  should  be  a  judge,  not  a  clerk, 
and  the  responsibility  laid  on  him  should  be  such  as  to  guard  against 
abuse  of  his  office  and  insure  efficiency. 

“In  like  manner  the  business  administration  of  the  court  should  be 
organized.  The  whole  clerical  and  stenographic  force  should  be  under 
control  and  supervision  of  a  responsible  officer  and  an  officer  in  each 
branch,  division,  and,  if  necessary,  each  locality,  should  have  a  like  duty 
and  a  responsibility  for  efficient  conduct  of  business  commensurate 
therewith.  The  office  in  each  locality  could  be  an  office  for  filing 
papers  for  the  whole  court  and  every  branch  and  division  thereof ;  the 
papers  to  be  kept  there  when  required  in  the  locality,  or  transmitted  to 
the  proper  office  elsewhere.  Legislation  should  not  attempt  to  lay 
down  details  upon  this  subject.  The  general  principles  should  be  set¬ 
tled,  and  the  remainder  should  be  left  to  rules  of  court  to  be  devised, 
altered  and  improved  as  experience  points  out  the  problems  to  be  met 
and  the  best  solutions  thereof. 

“In  dealing  with  the  subject  of  expense  in  the  administration  of 
justice,  this  subject  of  organization  of  the  business  side  of  the  judicial 
department  is  of  especial  importance.  We  have  carried  decentraliza¬ 
tion  of  courts  to  such  an  extreme  that  in  many  jurisdictions  the  clerks 
are  practically  independent  functionaries  over  whom  courts  have  little 
real  control.  In  some  jurisdictions  the  clerks  of  supreme  and  appellate 
courts  are  elective  officers.  It  is  a  pretty  general  practice  to  have  an 
elective  clerk  of  the  superior  court  of  general  jurisdiction  (by  whatever 
name  called)  in  each  county.  Each  clerk  is  not  merely,  to  a  consider¬ 
able  degree,  independent  of  effective  judicial  control,  but  he  is  wholly 
independent  of  every  other  clerk.  No  one  is  charged  with  supervision 
of  this  important  branch  of  the  judicial  system.  It  is  no  one’s  business 
to  make  this  part  of  the  system  effective,  to  obviate  waste  and  needless 
expense  and  to  promote  improvement.  The  fee-system  has  often 
tended  to  make  earning  and  collection  of  fees  one  of  the  chief  objects 
which  engrosses  the  clerk’s  attention.  There  is  much  unnecessary  du¬ 
plication  and  recopying  of  papers;  judicial  records  are  needlessly 
prolix,  and  hence  unduly  expensive.  These  and  kindred  matters  may 
be  met  best  by  organization  of  the  purely  business  side  of  the  courts, 
and  providing  for  competent  and  efficient  supervision  thereof. 

“There  is  room  for  difference  of  opinion,  no  doubt,  with  respect  to 
the  proposition  to  include  the  tribunals  for  dispatch  of  petty  causes  in 
the  scheme  for  unification  of  the  judicial  system.  It  was  the  original 
plan  of  those  who  drew  the  judicature  act  in  England  to  incorporate  the 
county  courts  in  their  scheme.  (Report  of  Judicature  Commission, 
1869,  p.  13.)  This  portion  of  their  plan  failed  of  adoption.  But  the 
reasons  in  support  of  it  are  most  cogent.  The  municipal  court  of  Chi¬ 
cago  has  shown  that  it  is  perfectly  feasible  to  administer  a  much  higher 
grade  of  justice  in  petty  causes  than  that  dispensed  by  justices  of  the 
peace  without  resorting  to  the  cumbrous  and  expensive  machinery  of 
our  superior  courts  of  record.  The  system  of  committing  petty  causes 
to  justices  of  the  peace,  subject  to  appeal  to  some  superior  court,  and 
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review  of  its  judgment  by  a  court  of  appellate  jurisdiction,  is  too  often 
a  denial  of  justice  to  the  weaker  litigant.  It  compels  men  to  forego  just 
claims  against  those  who  can  afford  to  litigate  to  the  end,  because  of 
the  delay  and  expense  involved  in  asserting  them.  Petty  causes  demand 
good  judges  no  less  than  causes  involving  larger  sums.  The  judges  to 
whom  such  causes  are  committed  ought  to  be  of  such  caliber  that  but 
one  review  should  be  necessary,  and  that  confined  to  questions  of  law. 
The  original  reason  for  our  present  system  was  the  desire  to  bring 
justice  to  everyone’s  back  door  in  his  own  locality  at  a  time  when  com¬ 
munication  was  slow  and  difficult.  Under  present  conditions  of  travel 
the  result  may  be  reached  in  another  way.  A  county  judge,  or  a  num¬ 
ber  of  county  judges,  may  go  to  every  part  of  a  county  to  try  causes 
and  dispatch  business,  and  there  may  be  as  many  local  offices  for  filing 
papers  and  beginning  causes  as  business  may  require.  Nor  will  such 
plan  involve  undue  expense  through  requiring  additional  judges.  Our 
present  system  involves  waste  of  judicial  power  to  such  extent  that 
more  judges  are  now  employed  in  many  jurisdictions  than  a  unified 
and  thoroughly  organized  system  with  a  simplified  practice  would  de¬ 
mand.  The  county  judges  would  be  eligible  to  serve  in  any  branch  or 
division  where  their  services  for  the  time  being  might  be  demanded,- 
and,  on  the  other  hand,  judges  assigned  to  other  work  might  be  used, 
whenever  necessary,  to  assist  in  disposing  of  petty  litigation. 

“It  may  be  objected,  also,  that  the  scheme  proposed  is  at  variance 
with  our  ideals  of  home  rule  and  local  independence.  But  a  loose 
judicial  organization  is  not  necessary  to  home  rule  and  local  administra¬ 
tion  of  justice.  Organization  of  the  courts,  and,  above  all,  organization 
of  the  business  of  the  courts  with  a  view  of  making  the  most  of  the 
judicial  machinery,  will  permit  judges  to  go  to  each  locality  where 
business  awaits  them,  dispatch  it,  and  be  sent  somewhere  else  in  ac¬ 
cordance  with  an  intelligent  plan  and  under  the  direction  of  someone 
whose  duty  it  is  to  see  that  the  work  of  the  court  is  provided  for  and 
disposed  of. 

“The  advantages  of  such  an  organization  of  the  courts,  of  judicial 
business  and  of  the  clerical  and  administrative  work  of  the  courts  are 
nine : 

“(1)  In  the  first  place,  it  would  make  a  real  judicial  department. 
The  federal  department  of  justice,  under  the  headship  of  the  attorney 
general,  gives  to  the  general  government  something  in  the  line  of  what 
is  proposed.  But  it  is  not  in  accord  with  the  genius  of  our  legal  insti¬ 
tutions  that  one  who  practices  in  the  courts  should  be  head  of  a  depart¬ 
ment  comprising  the  courts  and  charged  with  the  supervision  thereof. 
The  several  states  accordingly  have  courts,  but  they  do  not  have  any 
true  judicial  department. 

“(2)  It  would  do  away  with  the  waste  of  judicial  power  involved 
in  our  present  system  of  separate  courts  with  hard  and  fast  personnel. 
Where  judges  are  chosen  for,  and  their  competence  is  restricted  to  rigid 
districts,  or  circuits,  or  courts,  or  jurisdictions,  it  is  a  familiar  conse¬ 
quence  that  business  may  be  congested  in  one  court  while  judges  in 
another  are  idle.  Devices  for  exchange  of  judges,  or  invitation  to  sit 
in  another  district,  may  sometimes  mitigate  this  evil  to  some  extent,  but 


they  do  not  reach  its  source.  In  this  respect  the  federal  circuit  courts 
and  circuit  courts  of  appeals  are  a  model  of  flexible  judicial  organiza¬ 
tion.  The  judicial  department  should  be  so  organized  that  its  whole 
force  may  be  applied  to  the  work  in  hand  for  the  time  being,  according 
to  the  exigencies  of  that  work. 

“(3)  It  would  do  away  with  the  bad  practice  of  throwing  causes 
out  of  court  to  be  begun  over  again,  in  cases  where  they  are  brought  or 
begun  in  the  wrong  place.  They  may  be  transferred  simply  and  sum¬ 
marily  to  the  proper  branch  or  division,  or  rules  may  provide  that  the 
cause  may  be  assigned  at  the  outset  to  the  place  and  the  division  where 
it  belongs,  and  no  question  of  jurisdiction  of  subject  matter  will  stand 
in  the  way. 

“(4)  It  would  do  away  with  the  great  and  unnecessary  expense 
involved  in  transfer  of  causes,  obviating  all  necessity  of  transcripts, 
bills  of  exceptions,  certificates  of  evidence  and  the  like,  and  permitting 
original  files,  papers  and  documents  to  be  used,  since  each  tribunal,  as 
a  branch  or  division  of  the  whole  court,  may  take  judicial  notice  of  all 
files,  papers  and  documents  belonging  to  the  court. 

“(5)  It  would  obviate  all  technicalities,  intricacies  and  pitfalls  of 
appellate  procedure.  An  appeal  would  be  merely  a  motion  for  a  new 
trial,  or  for  modification  or  vacation  of  the  judgment  before  another 
branch  of  the  same  great  court.  It  would  require  no  greater  formality 
of  procedure  than  any  other  motion. 

“(6)  It  would  do  away  with  the  unfortunate  innovation  upon  the 
common  law  which  obtains  in  many  states  by  which  venue  is  a  place 
where  an  action  must  be  begun,  rather  than  a  place  where  it  is  to  be 
tried,  so  that  a  mistake  therein  may  defeat  an  action  entirely  instead  of 
resulting  merely  in  a  change  of  the  place  of  hearing.  This  innovation 
is  especially  unfortunate  when  it  is  applied  to  equity  causes,  where 
originally  there  was  no  venue.  If  all  tribunals  are  parts  of  one  court, 
there  need  be  nothing  beyond  a  transfer  of  the  cause.  All  proceedings 
up  to  the  date  thereof  may  be  saved. 

“(7)  It  would  obviate  conflicts  between  judges  of  coordinate 
jurisdiction,  such  as  unhappily  obtain  too  often  in  many  localities  under 
a  completely  decentralized  system,  which  depends  wholly  upon  the  good 
taste  and  sense  of  propriety  of  individual  judges,  or  the  slow  process  of 
appeal  to  prevent  such  occurrences.  But  a  short  time  since  it  became 
a  matter  of  comment  and  criticism  in  one  of  the  great  cities  of  the 
country  that  judges,  who  were  supposed  to  be  trying  causes  with  juries 
only,  would  take  up  divorce  cases  and  dispose  of  them  out  of  the  usual 
order,  although  they  were  supposed  to  be  heard  only  by  the  judges  en¬ 
gaged  in  hearing  equity  causes.  As  most  of  our  courts  are  organized 
at  present,  there  is  nothing  to  prevent  any  judge  trying  any  cause  pend¬ 
ing  in  the  court  he  pleases,  however  foreign  to  the  work  he  and  his  col¬ 
leagues  have  agreed  he  shall  attend  to. 

“(8)  It  would  allow  judges  to  become  specialists  in  the  disposition 
of  particular  classes  of  litigation.  The  prevailing  system  of  rotation  is 
unfortunate.  Usually  where  there  are  a  number  of  judges  they  take 
up  in  rotation  civil  trials  with  juries,  equity  causes  and  criminal  causes. 
It  is  becoming  unusual  for  a  judge  to  be  kept  continuously  to  any  one 
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class  of  causes  so  as  to  become  thoroughly  familiar  therewith.  This 
specialization  was  the  real  advantage  of  separate  courts  of  law  and 
equity.  Instead  of  separation  between  law  and  equity  in  procedure,  the 
desirable  thing  is  specialization  in  administration.  The  way  to  obtain 
this  is  to  organize  the  courts  in  such  way  that  judges  may  be  assigned 
permanently  to  the  work  for  which  they  prove  most  fit.  So  long  as 
they  make  the  assignment  by  agreement  among  themselves,  the  ten¬ 
dency  to  follow  the  line  of  least  resistance  will  result  in  the  unfortunate 
practice  of  periodical  rotation. 

“(9)  Finally,  it  would  bring  about  better  supervision  and  control 
of  the  administrative  officers  connected  with  judicial  administration, 
and  make  it  possible  to  introduce  improved  and ,  more  business-like 
methods  in  the  making  of  judicial  records  and  the  clerical  work  of  the 
courts. 

“The  foregoing  plan  for  unification  of  the  courts  and  simplification 
of  judicial  organization  would  require  constitutional  amendments  in 
each  jurisdiction.  Hence  the  committee  do  no  more  than  submit  it  to 
the  Association  in  order  that  attention  may  be  called  to  the  advantages 
of  such  an  organization.  Proposals  for  re-organization  of  the  judicial 
system  are  now  agitating  in  several  states,  and  it  seems  desirable  to 
record  the  opinion  of  the  committee  as  to  the  lines  along  which  re¬ 
organization  should  proceed.” 

The  few  elements  in  the  present  Illinois  judicial  system  tending 
toward  unification  have  already  been  pointed  out.  Recapitulated,  these 
elements  are  the  following: 

(1)  In  case  of  disagreement  among  the  circuit  court  judges  as  to 
the  counties  in  which  they  are  severally  to  preside,  the  chief  justice  of 
the  supreme  court  shall  assign  the  judges  to  such  counties  in  their  cir¬ 
cuits  as  he  may  determine.3 

(2)  1  he  chief  justice  of  the  supreme  court  may  assign  any  circuit 
court  judge  who  is  not  occupied  in  holding  court  in  his  own  circuit  to 
some  other  circuit  when  a  necessity  arises  therefor.4 

(3)  Whenever  two  judges  of  any  circuit,  exclusive  of  Cook 
County,  or  a  majority  of  the  judges  of  the  circuit  court  of  Cook  County, 
or  the  superior  court  of  Cook  County,  state  in  writing  to  the  supreme 
court  that  the  business  of  their  circuit  requires  the  assistance  of  ad¬ 
ditional  judges,  the  supreme  court  may,  by  written  order,  assign  a  judge 
of  another  circuit  (or  of  the  circuit  or  superior  court  of  Cook  County) 
to  duty  in  this  circuit.  This  is  subject  to  the  proviso  that  no  judge  in 
any  cncuit  or  superioi  court  shall  be  required  to  hold  court  outside  of 
his  circuit  oi  Cook  County  when  the  business  of  his  own  court  requires 
his  services.5 

(4)  Statutes  provide  that  county  judges  may  interchange  with 
other  county  judges,  probate  judges,  or  city  judges;6  that  probate 
judges  may  hold  court  for  other  probate  judges,  county  judges,  or  city 
judges;7  that  city  judges  may  interchange  with  eacl/ other  and  with 


3 

4 

5 

6 
7 


Jones  &  Adding-ton,  Illinois  Statutes  Annotated,  Vol.  2  Sec  3067 
Jones  &  Addington,  Illinois  Statutes  Annotated,  Vol.  2,  Sec!  3067” 
Hurd  s  Revised  Statutes,  Chap.  37,  Sec.  82i 
Hurd’s  'Revised  Statutes,  Chap.  37,  Sec.  215a. 

Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  215h. 
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county,  probate  and  circuit  judges;8  that  circuit  judges  may  hold  court 
for  city  judges  and  interchange  with  each  other.9 

(5)  All  judges  of  courts  of  record,  inferior  to  the  supreme  court, 
are  required  by  the  constitution  to  report  in  writing  to  the  judges  of  the 
supreme  court  such  defects  and  omissions  in  the  laws  as  their  ex¬ 
perience  may  suggest.10 

(6)  Judges  of  the  supreme  court  are  required  by  the  constitution 
to  report  in  writing  to  the  governor  such  defects  and  omissions  in  the 
constitution  and  laws  as  they  may  find  to  exist  together  with  appro¬ 
priate  forms  of  bills  to  cure  such  defects  and  omissions  in  the  laws.* 11 

(7)  The  judges  of  the  circuit  courts  are  required  by  the  consti¬ 
tution  to  report  to  the  next  general  assembly  the  number  of  days  they 
have  held  court  in  the  several  counties  composing  their  respective  cir¬ 
cuits.12 

We  have  seen  that  these  provisions  do  not,  as  a  practical  matter,  go 
very  far  toward  unifying  the  Illinois  judicial  system.  The  statutory 
provision  for  the  interchange  of  judges  is  the  only  one  which  is  utilized 
to  any  appreciable  extent.  In  cases  of  emergency,  the  supreme  court 
at  times  assigns  a  judge  from  one  circuit  to  duty  in  another  circuit. 
Such  matters  are,  however,  more  frequently  arranged  by  negotiations 
between  the  different  judges  without  involving  the  supreme  court.  Be¬ 
yond  this,  the  statutory  and  constitutional  provisions  referred  to  are  not 
used  or  are  disregarded.  They  are  ineffective  so  far  as  securing  any 
real  unification  is  concerned. 

One  of  the  strongest  obstacles  in  the  path  of  unification  of  the 
courts  in  Illinois  is  the  method  of  choosing  the  chief  justices  of  the 
various  courts.  Under  the  rules  of  the  supreme  court  the  chief  justice 
is  selected  under  a  scheme  of  rotation,  each  judge  serving  for  one  year. 
In  the  appellate  court  the  presiding  justice  is  selected  by  the  three 
judges  of  the  court  for  such  period  of  time  as  they  may  determine.  In 
both  the  circuit  court  of  Cook  County  and  the  superior  court  of  Cook 
County  the  judge  having  the  shortest  unexpired  term  is  by  the  terms  of 
the  constitution,  the  chief  justice.  There  is  no  chief  justice  or  super¬ 
visory  officer  in  the  down-state  judicial  circuits.  With  chief  justices 
selected  in  this  manner  it  is  not  possible  to  develop  any  high  degree  of 
administrative  control  over  the  judicial  machinery. 

The  most  distinct  element  of  unity  in  the  judicial  organization  in 
the  State  of  Illinois  is  that  involved  in  the  statutory  organization  of  the 
municipal  court  of  Chicago.  The  chief  justice  of  this  court  is  elected 
as  such  for  the  entire  length  of  his  term,  and  is  vested  by  statute  with 
a  large  degree  of  supervision  over  the  work  of  the  entire  court. 

It  will  be  of  interest  to  note  what  steps  have  been  taken  toward 
unification  in  other  states.  Several  states  have  vested  the  supreme 
court  with  supervisory  control  over  the  inferior  courts.  The  constitu¬ 
tion  of  Michigan13  provides  that  “the  supreme  court  shall  have  a  gen¬ 
eral  superintending  control  over  all  inferior  courts’  .  Similar  pro- 

8  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  245. 

9  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  57. 

10  Constitution  of  1870,  Art.  VI,  Sec.  31. 

11  Constitution  of  1870,  Art.  VI,  Sec.  31. 

12  Constitution  of  1870,  Art.  VI.  Sec.  31. 

13  Michigan  constitution,  Art.  VII,  Sec.  4. 
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visions  are  to  be  found  in  the  constitutions  of  Missouri,14  New 
Mexico,15  and  Wisconsin.10  In  Oklahoma1'  the  constitution  provides 
that  “the  original  jurisdiction  of  the  supreme  court  shall  extend  to  a 
general  superintendent  control  over  all  inferior  courts  and  all  commis¬ 
sions  and  boards  created  by  law”.  Similarly  in  Arkansas18  the  supreme 
court  has  a  “general  superintending  control  over  all  inferior  courts  of 
law  and  equity”.  In  Colorado,19  North  Dakota,20  South  Dakota,21 
Wyoming22  and  Montana,23  the  supreme  court  is  given  a  general  super¬ 
intending  control  over  all  inferior  courts  under  such  regulations  and 
limitations  as  may  be  prescribed  by  law.  In  Louisiana24  and  Iowa,25 
the  supreme  court  is  given  the  power  to  exercise  a  supervisory  control 
over  all  inferior  judicial  tribunals. 

In  Missouri,26  in  addition  to  the  general  superintending  control 
over  all  inferior  courts  given  to  the  supreme  court,  it  is  provided  that 
“the  circuit  court  shall  exercise  a  superintending  control  over  criminal 
courts,  probate  courts,  county  courts,  municipal  corporation  courts, 
justices  of  the  peace,  and  all  inferior  tribunals  of  each  county  in  their 
respective  circuits”  and  that  the  St.  Louis  Court  of  Appeals  shall  have 
“a  superintending  control  over  all  inferior  courts  of  record”  in  the 
counties  in  which  it  has  jurisdiction. 

Other  states  have  sought  to  secure  unification  by  vesting  in  the 
supreme  court  a  fairly  large  amount  of  rule-making  power.  The  con¬ 
stitutional  provisions  in  these  states  will  be  set  forth  in  the  following 
section,  where  the  proposal  to  secure  unity  in  the  judicial  organization 
through  a  control  over  the  rule-making  power  is  discussed. 

Other  states  have  sought  to  develop  unity  in  their  system  of  trial 
courts  by  what  may  be  termed  the  single  trial  court  system.  California, 
Arizona,  Indiana  and  Iowa  have  either  a  single  trial  court  system  or  a 
system  which  is  essentially  a  single  trial  court  system. 

In  view  of  the  fact  that  many  lawyers  have  suggested  that  some 
such  system  be  established  in  Illinois,  it  may  be  of  interest  to  note 
briefly  the  salient  features  of  the  court  organization  in  these  four 
states. 

In  Arizona  and  California  there  is  one  court  in  each  county  exer¬ 
cising  complete  jurisdiction.  In  the  smaller  counties  a  single  judge 
presides  over  this  court.  In  the  more  populous  counties  more  than  one 
judge  is  required  to  handle  the  business  of  the  court.  In  the  counties 
of  Los  Angeles  and  San  Francisco  in  California  there  are  from  fifteen 
to  twenty  judges. 

Indiana  likewise  has  what  is  essentially  a  single  court  system.  This 
court,  which  is  called  the  circuit  court,  usually  embraces  a  single 

14  Missouri  constitution,  Art.  VI,  Sec.  3. 

15  New  Mexico  constitution.  Art.  VI,  Sec.  3. 

16  Wisconsin  constitution,  Art.  VII,  Sec.  3. 

17  Oklahoma  constitution,  Art.  VII,  Sec.  2. 

18  Arkansas  constitution,  Art.  VII,  Sec.  4. 

19  Colorado  constitution.  Art.  VI.  Sec.  2. 

20  North  Dakota  constitution,  Art.  IV,  Sec.  86. 

21  South  Dakota  constitution.  Art.  V,  Sec.  2. 

22  Wyoming  constitution,  Art.  V,  Sec.  2. 

23  Montana  constitution,  Art.  VIII,  Sec.  2. 

2i  Louisiana  constitution,  Art.  94. 

25  Iowa  constitution,  Art.  V,  Sec.  4. 

26  Missouri  constitution,  Art.  VI,  Secs.  23,  12. 
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county.  In  a  few  instances,  however,  two  small  counties  have 
been  combined  to  form  a  single  circuit.  The  circuit  court  in  Indiana 
has  complete  jurisdiction  in  all  matters  and  in  most  counties  is  the  only 
court  of  record.  In  some  of  the  larger  communities,  however,  there 
have  been  established  additional  trial  courts  with  extensive  original 
jurisdiction.  Of  these  additional  courts  the  superior  court  has  civil 
jurisdiction,  the  criminal  court  criminal  jurisdiction,  and  the  probate 
court  jurisdiction  over  probate  matters. 

Iowa  has  what  is  known  as  the  district  court  system.  The  district 
comprises  one  or  more  counties.  From  two  to  five  judges  are  elected 
for  each  district,  according  to  its  size.  The  judges  move  in  rotation 
over  the  district.  This  court  has  complete  jurisdiction  over  all  matters, 
and,  except  in  the  few  cities  having  superior  courts  or  municipal  courts 
or  both,  it  is  the  only  court  of  record.  The  clerks  of  the  district  court 
are  county  officers  and  have  a  permanent  office  at  their  respective 
county  seats.  The  clerk  is  empowered  to  act  as  to  all  formalities  in 
probate  matters.  Under  certain  circumstances  he  may  make  orders, 
but  this  power  is  seldom  exercised. 

Reports  from  these  four  states  seem  to  indicate  that  the  system  is 
generally  regarded  as  satisfactory.  In  California  and  Arizona  there  is, 
of  course,  a  waste  in  maintaining  separate  courts  in  sparsely  settled 
counties.  This  difficulty  is  overcome  to  a  certain  extent  in  Indiana  by 
combining  smaller  counties  into  one  circuit,  and  in  Iowa  by  combining 
several  counties  into  a  district. 

The  proposal  for  a  single  trial  court  system  in  Illinois  has  been 
much  discussed  by  the  members  of  the  bar.  Under  such  a  system  there 
may  be  elected  at  least  one  judge  in  each  county,  this  judge  to  ex¬ 
ercise  the  combined  jurisdiction  of  the  present  circuit,  county,  city  and 
probate  judges.  In  the  larger  counties  it  would,  of  course,  be  neces¬ 
sary  to  elect  more  than  one  judge.  The  following  arguments  have 
been  advanced  in  behalf  of  such  a  system : 

(1)  It  will  do  away  with  litigation  involving  jurisdictional  ques¬ 
tions. 

(2)  It  will  effect  a  consolidation  of  clerks’  offices,  thereby  promot¬ 
ing  efficiency  and  economy. 

(3)  It  will  result  in  a  more  speedy  disposition  of  litigation,  owing 
to  the  fact  that  the  judge  will  always  be  at  home  and  available  to  dis¬ 
pose  of  cases  brought  before  him.  The  proponents  of  this  system  also 
suggest  the  abolition  of  terms  of  court.  The  proposed  single  court  is  to 
sit  continuously. 

(4)  It  will  effect  complete  unification  of  the  rules  of  practice  and 
procedure  in  trial  courts  of  record. 

(5)  It  will  enable  the  smaller  counties  to  obtain  a  more  effective 
political  control  over  the  judge.  It  is  contended  that  small  counties  in 
large  circuits  have  no  voice  whatever  in  the  selection  of  circuit  judges 
and  that,  not  being  dependent  upon  the  smaller  counties  for  re-election, 
some  circuit  judges  are  not  responsive  to  the  needs  of  such  counties. 
This  argument  will  not,  of  course,  apply  if  the  present  circuit  organiza¬ 
tion  of  Illinois  is  taken  as  the  basis  of  a  unified  court  organization. 
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The  following  objections  have  been  made  to  the  single  court 
system : 

(1)  There  are  four  counties  in  this  state  having  a  population  of 
less  than  ten  thousand,  and  sixteen  counties  of  less  than  fifteen  thou¬ 
sand.  There  is  a  relatively  small  amount  of  judicial  business  in  coun¬ 
ties  of  this  type.  It  is  estimated  that  in  some  of  the  rural  counties 
of  this  state  the  combined  work  of  the  county  and  circuit  courts 
would  not  take  up  one-third  of  the  time  of  a  single  judge.  A  single 
judge  system  would  work  extravagantly  in  such  counties,  were  the 
Arizona  or  California  system  to  be  adopted.  If,  however,  the  less 
populous  counties  were  combined  as  in  Iowa  or  Indiana  this  argument 
would  lose  much  of  its  force.  Any  scheme  of  combining  counties  must, 
of  course,  provide  for  the  speedy  handling  of  probate  matters  in  each 
county. 

(2)  Many  lawyers  seem  to  be  quite  unwilling  to  appear  before  the 
same  judge  in  all  proceedings.  This  unwillingness  is  based  in  part  on 
the  fact  that  lawyers  are-  oftentimes  not  in  harmony  with  one  judge  and 
on  this  account  like  to  be  able  to  change  from  one  judge  to  another. 
The  present  circuit  court  system,  as  well  as  the  present  system  of 
courts  of  overlapping  jurisdiction  makes  it  comparatively  easy  to 
change  from  one  judge  to  another  without  asking  for  a  change  of 
venue.  This  objection  does  not  seem  to  be  borne  out  by  reports  from 
other  states.  Iowa,  of  course,  with  its  district  court  system,  has  some¬ 
what  the  same  flexibility  in  this  respect  as  the  present  Illinois  circuit 
system,  in  that  although  there  is  but  one  court,  there  are  several  judges 
in  that  court.  Lawyers  in  Arizona,  California  and  Indiana,  however, 
point  out  that  the  necessity  of  appearing  before  the  same  judge  in  all 
proceedings  causes  no  serious  difficulty.  In  these  states  changes  of 
venue  are  obtained  as  a  matter  of  course. 

(3)  The  county  is  the  unit  of  the  party  political  organization.  If 
a  single  trial  court  system  for  each  county  is  adopted,  the  election  of 
the  judge  of  this  court  will  be  more  readily  subject  to  political  control. 
On  the  other  hand  the  present  judicial  circuit  serves  one  purpose  only, 
and  that  is  the  election  of  circuit  judges.  It  has  been  suggested  that 
more  satisfactory  results  will  be  obtained  if  judges  are  elected  from  a 
circuit  or  district  which  is  not  the  unit  of  political  organization.  Of 
course  the  election  of  judges  for  a  longer  term  and  at  times  different 
from  the  election  of  other  officers,  as  is  the  case  under  the  present  con¬ 
stitution  of  Illinois,  meets  to  some  extent  the  objection  here  urged. 

While  no  plans  for  a  completely  unified  state  judicial  system  have 
yet  been  adopted  in  this  country,  a  number  of  proposals*  have  been 
made  in  recent  years.  One  of  the  first  specific  proposals  is  a  “First 
Draft  of  a  State-Wide  Judicature  Act/’  issued  as  Bulletin  No.  VII  of 
the  American  Judicature  Society  in  1914.  A  plan  for  a  unified  court 
was  submitted  to  the  Mississippi  State  Bar  Association  in  1917  by  a 
committee  of  that  body  [See  Journal  of  the  American  ludicature  So¬ 
ciety,  Vol.  I,  p.  15  (June,  19i7).j  The  Phi  Delta  Phi*  Club  of  New 
York  prepared  an  elaborate  report,  with  a  draft  of  a  proposal  for  a 
unified  judicial  system,  and  this  report  was  published  in  the  Annals  of 
the  American  Academy  of  Political  and  Social  Science  for  September, 
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1917.  The  text  of  the  proposal  will  also  be  found  in  the  Journal  of  the 
American  Judicature  Society  for  October,  1917. 

A  commission  appointed  by  the  Oregon  Supreme  Court,  under 
legislative  authorization,  to  report  plans  for  the  improvement  of  the 
judicial  system,  reported  unanimously  in  favor  of  certain  matters 
which  would  introduce  a  small  element  of  unity  into  the  judicial  sys¬ 
tem  ;  two  members  reported  in  favor  of  a  completely  reorganized  and 
unified  judicial  system.  [See  Journal  of  the  American  Judicature 
Society,  Vol.  2,  p.  145  (February,  1919).]  Such  a  judicial  reorganiza¬ 
tion  may  be  accomplished  by  statute  in  Oregon,  for  in  that  state  since 
1910,  the  judicial  power  of  the  state  is  “vested  in  one  Supreme  Court 
and  in  such  other  courts  as  may  from  time  to  time  be  created  by  law.” 

A  proposed  constitutional  amendment  for  a  unified  court  was  sub¬ 
mitted  to  the  Oklahoma  State  Bar  Association  in  1919  by  a  commit¬ 
tee  of  that  body.  This  proposal  is  detailed  in  character.  The  latest 
published  proposal  for  a  unified  court  is  one  prepared  by  the  American 
Judicature  Society  and  published  in  the  December,  1919,  number  of 
the  National  Municipal  Review.  This  proposal  contemplates  leaving 
a  large  amount  of  discretion  to  the  legislature  in  organizing  a  state 
judicial  system. 

It  has  also  been  suggested,  in  connection  with  the  proposal  for 
unification,  that  if  it  is  not  desired  to  go  so  far  as  to  grant  a  wide  super¬ 
intending  control  to  the  supreme  court,  it  might  be  wise  to  vest  in  the 
supreme  court  the  right  to  issue  writs  of  prohibition.  Such  a  power  is 
vested  in  the  supreme  courts  of  the  following  states  by  constitutional 
provision :  Ohio,  West  Virginia,  Idaho,  Utah,  South  Carolina,  Ari¬ 
zona,  California,  Louisiana,  Nevada,  Washington,  Wyoming,  Delaware 
and  Arkansas. 


Rules  of  court.  Proposals  to  confer  rule-making  power  upon 
the  courts  will  be  placed  before  the  convention.  From  a  logical  point 
of  view  such  proposals  should  be  discussed  in  connection  with  the  uni¬ 
fied  court,  since  the  conferring  upon  the  courts  of  the  power  to  make 
rules  of  procedure  is  one  of  the  more  important  methods  of  securing 
unity.  While  at  common  law  the  rule-making  power  was  to  a  certain 
extent  in  the  courts,  this  power  has  been  in  large  part  absorbed  by  the 
legislature.  Legislatures  usually  do  one  of  two  things :  they  either  lay 
down  very  meager  rules  on  the  subject  or  else  formulate  a  code  con¬ 
sisting  of  hundreds  of  sections,  as  in  New  York.  In  recent  years  there 
has  been  a  well  defined  movement  to  take  this  power,  in  part  at  least, 
from  the  legislature  and  confer  it  upon  the  courts.  This  movement  has 
taken  two  forms.  One  school  has  sought  to  take  the  rule-making  power 
from  the  legislature  in  its  entirety.  In  other  words,  it  advocates  the 
development  of  the  rule-making  power  in  the  courts  as  a  means  of  tak¬ 
ing  over  the  entire  field  of  procedural  regulation.  A  second  group  has 
taken  a  middle  ground.  The  contention  of  this  group  is  that  the  pres¬ 
ent  rule-making  power  should  be  centralized  in  the  judicial  organization 
and  somewhat  extended,  not  with  a  view  of  vesting  in  the  courts  com- 
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plete  power  over  procedural  regulations,  but  primarily  as  a  means  of 
securing  a  unified  control  over  the  judicial  structure. 

In  Illinois  each  court  may  make  rules  for  the  conduct  of  its  busi¬ 
ness.  Such  rules  must,  however,  be  consistent  with  the  general  law.2' 
The  details  of  procedure  are  largely  embodied  in  the  Illinois  statutes. 
A  large  degree  of  rule-making  power  has,  however,  been  given  to  the 
municipal  court  of  Chicago,  and  to  various  administrative  tribunals 
such  as  the  court  of  claims,  the  industrial  commission,  and  the  public 
utilities  commission.  No  court  possesses  power  to  make  rules  for  other 
courts.28  Within  the  last  few  years  bills,  sponsored  by  the  Illinois  Bar 
Association,  and  seeking  to  vest  in  the  supreme  court  a  large  degree  of 
rule-making  power,  have  been  introduced  in  the  general  assembly  at 
each  of  its  regular  sessions. 

The  vesting  of  a  certain  degree  of  rule-making  power  in  the  courts 
is  now  an  accomplished  fact  in  several  jurisdictions.  In  England  the 
judicature  act  of  1873  gave  the  courts  a  large  degree  of  rule-making 
power.29  The  supreme  court  of  the  United  States  has  a  large  degree  of 
rule-making  power  and  has  drafted  the  equity  rules  for  the  federal 
courts.  In  Colorado  the  rule-making  power  was  given  to  the  supreme 
court  by  statute  in  1913. 30  Both  there  and  in  England  the  first  rules 
drafted  by  the  court  met  with  criticism.  They  were  subsequently 
changed  and  now  appear  to  be  satisfactory.  The  New  Jersey  courts 
have  exercised  the  rule-making  power  since  1912. 31  Section  5  of 
Article  VII  of  the  constitution  of  Michigan  provides  that  “the  supreme 
court  shall  by  general  rules  establish,  modify  and  amend  the  practice  in 
such  court  and  in  all  other  courts  of  record,  and  simplify  the  same.” 
Information  from  Michigan  indicates  that  this  power  has  been  rather 
sparingly  exercised. 

The  question  of  the  constitution  of  the  rule-making  body  has  oc¬ 
casioned  considerable  discussion.  The  bills  introduced  in  Illinois  vested 
this  power  in  the  supreme  court.  In  Michigan,  Colorado  and  New 
Jersey  this  power  is  vested  in  the  supreme  court;  in  Michigan  by  the 
constitution,  and  in  Colorado  and  New  Jersey  by  statute.  Objection 
has,  however,  been  made  to  vesting  the  rule-making  power  in  the  su¬ 
preme  court.  It  is  argued  that  a  body  as  busy  as  most  supreme  courts 
are  is  likely  to  fail  to  exercise  the  power.  The  Michigan  supreme  court 
has,  for  instance,  rather  sparingly  exercised  its  power.  Furthermore 
it  is  contended  that  many  of  the  rules  to  be  formulated  pertain  to  trials 
and  that  members  of  the  supreme  court  may  not  be  conversant  with  the 
needs  of  the  trial  court.  In  Colorado  and  England  the  rules  drafted  by 
the  highest  courts  proved  unsatisfactory,  but  the  revisions  drafted  with 
the  assistance  of  trial  judges  and  lawyers  worked  well.  It  has  been 
stig^T^^d  that  if  all  of  the  courts  are  represented  in  the  rule-making 
body,  that  body  is  likely  to  frame  more  successful  rules  than  would  be 
framed  by  the  members  of  a  single  court.  The  American  Judicature 

Society  in  its  plan  for  a  unified  court  proposes  to  vent  the  rule-making- 

_ 

27  Rozier  v.  Williams,  92  Ill.  187.  (1879). 

28  Murray  v.  Whittaker,  17  Ill.  230.  (1855). 

29  Supreme  Court  Judicature  Act,  Sec.  75 

30  Laws  of  1913,  page  445. 

31  Laws  of  1912,  Chap.  231,  Sec.  32. 
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power  in  a  council  composed  of  the  chief  justice  and  heads  of  the  va¬ 
rious  divisions  of  the  unified  court.32 

The  question  of  the  degree  of  rule-making  power  to  be  vested  in 
the  courts  has  already  been  raised.  The  two  tendencies  have  been 
pointed  out.  Mr.  Hiram  T.  Gilbert,  in  a  pamphlet  on  “A  Proposed 
Judiciary  Article  for  the  Constitution  of  1920  with  Explanatory 
Notes”  proposes  to  divest  the  general  assembly  of  practically  all 
control  over  judicial  procedure.33  In  Colorado  and  New  Jersey  the 
courts  can  apparently  alter  or  amend  existing  statutes.  In  1917  a  reso¬ 
lution  to  submit  a  constitutional  amendment  giving  the  courts  exclusive 
power  to  make  procedural  rules  was  introduced  in  the  California  senate. 

The  plan  of  the  American  Bar  Association,  on  the  other  hand,  pro¬ 
vides  that  the  general  assembly  sfiould  lay  down  the  general  outlines  of 
the  procedural  system,  the  courts  to  supply  the  detail.  The  bill  spon¬ 
sored  by  the  Illinois  Bar  Association  contained  many  details  regulating 
procedure  and  limited  the  power  of  the  supreme  court  to  that  of  mak¬ 
ing  rules  not  inconsistant  with  the  statute. 

One  difficulty  should  be  pointed  out  in  connection  with  the  pro¬ 
posal  to  take  from  the  legislature  all  power  with  respect  to  judicial 
procedure.  In  our  system  of  law  substantive  rights  are  often  tied  up 
with  procedural  rules,  and  the  adoption  of  such  a  scheme  as  Mr. 
Gilbert  proposes  would  create  in  our  legal  system  an  uncertain  boun¬ 
dary  between  legislation  affecting  substantive  rights  and  rules  of  pro¬ 
cedure  promulgated  by  the  courts.  If,  on  the  other  hand,  some  more 
conservative  provision  for  vesting  rule-making  power  in  the  courts  is 
adopted,  such  a  difficulty  is  less  likely  to  arise. 

Statutes  conferring  rule-making  power  upon  the  courts  raise 
serious  constitutional  questions.  Article  III  of  the  constitution  of 
1870  provides  that  the  powers  of  government  shall  be  divided  in  three 
departments,  the  legislative,  the  executive  and  the  judicial  and 
that  “no  person  or  collection  of  persons  being  one  of  these  de¬ 
partments  shall  exercise  any  power  properly  belonging  to  either  of  the 
others,  except  as  hereinafter  expressly  directed  or  permitted”.34  A 
statute  conferring  a  wide  power  upon  the  courts  to  regulate  their  own 
procedure  may,  therefore,  be  open  to  the  objection  that  it  confers 
legislative  power  upon  the  judicial  department.  A  statute  in  Nebraska 
enacted  when  the  supreme  court  judges  also  sat  as  district  judges 
gave  to  the  judges  of  the  supreme  court  power  to  make  rules  for  both 
the  supreme  court  and  the  district  court.  After  the  judicial  prganization 
was  so  changed  that  the  supreme  court  judges  no  longer  sat  in  the 
district  court,  it  was  assumed  in  Hunter  v  Union  Life  Insurance  Co., 
58  Neb.  203,  that  the  judges  of  the  supreme  court,  notwithstanding 
the  statute,  had  no  power  to  make  rules  for  the  district  court.  On  the 
other  hand,  in  the  case  of  the  City  of  Chicago  v  Coleman,  254  Ill.  338 
the  court  said,  in  answer  to  the  argument  that  the  general  assembly 
could  not  delegate  power  to  the  municipal  court  of  Chicago  to  pre¬ 
scribe  forms  of  entries  of  orders,  that  “the  power  to  make  rules  of 

32  Bulletin  Vila,  American  Judicature  Society,  page  75. 

33  Gilbert,  Hiram  T.,  A  Proposed  Judiciary  Article  for  the  Constitution  of 
1920  with  Explanatory  Notes,  Article  VI,  Section  2,  pages  9-10. 

34  Constitution  of  1870,  Article  III. 
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court  is  not  legislative  but  judicial”.  The  court  in  this  case,  however, 
was  discussing  the  power  of  the  court  to  make  rules  for  the  conduct 
of  its  own  business  and  not  its  power  to  make  rules  for  other  courts. 
If,  therefore,  it  is  proposed  to  give  to  one  court  the  power  to  make 
rules  for  other  courts,  a  constitutional  change  would  seem  to  be  in¬ 
volved.35 


System  of  appeals.  Proposals  wTill  be  made  to  alter  the  present 
system  of  appeals  in  Illinois.  1  he  present  practice  of  assigning  cir¬ 
cuit  court  judges  to  duty  on  the  appellate  court  is  unsatisfactory  to 
many  members  of  the  bar.  There  is  a  strong  feeling  that  if  the  ap¬ 
pellate  court  is  to  be  retained,  provision  should  be  made  for  the  elec¬ 
tion  of  appellate  court  judges  by  the  voters  of  the  appellate  court 
district  in  which  they  sit.  Another  proposal  involves  the  abolition  of  the 
appellate  court  altogether,  an  increase  in  the  number  of  judges  of  the 
supreme  court,  and  the  division  of  the  supreme  court  into  sections. 

In  this  connection  it  will  prove  of  interest  to  note  the  measures 
which  have  been  adopted  in  other  states  to  take  care  of  the  rapidly 
increasing  amount  of  work  in  appellate  tribunals.  In  the  following 
states  the  highest  court,  by  constitutional  provision,  sits  in  sections,  or 
is  authorized  to  do  so:  California,36  Colorado,3'  Florida, 08  Kansas,39 
Mississippi,40  and  Missouri.41  The  same  result  is  obtained  in  Ala¬ 
bama,42  Georgia,43  Iowa,44  Ohio,45  and  Oregon41'  by  statute.  The 
constitution  of  Washington47  gives  the  legislature  power  to  provide 
for  departments. 

The  constitutions  of  the  following  states  have  established  in¬ 
termediate  appellate  courts  between  the  trial  court  and  the  highest 
court:  California,48  Georgia,49  Louisiana,50  Missouri,51  New  Jersey,52 
New  York,  53  Ohio,54  and  Texas.55  In  Alabama,56  Indiana,57  Penn¬ 
sylvania,  58  and  Tennessee,59  such  courts  have  been  created  by  statute. 


35  For  a  discussion  of  the  constitutionality  of  conferring  the  rule-making 
power  upon  the  courts  see  Pound:  Regulation  of  Judicial  Procedure  by  Rules 
of  Court,  10  Ill.  Law  Review  163.  (1915). 

36  California  constitution,  Art.  VI,  Sec.  2. 

37  Colorado  constitution,  Art.  VI,  Sec.  5. 

3S  Florida  constitution,  Art.  V,  Sec.  4. 

39  Kansas  constitution,  Art.  Ill,  Sec.  2. 

40  Mississippi  constitution,  Art.  VI,  Sec.  177  b. 

41  Missouri  constitution  Art.  VI.  amendment  of  1890,  Sec.  1. 

42  Civil  Code,  Sec.  5849  (Acts)  of  1903,  p.  493). 

43  Parker’s  Code  of  Georgia  (1914),  Secs.  6110-6112. 

44  Code  of  Iowa  (Supplement  of  1913),  Sec.  194,  p.'99. 

45  Page  &  Adams  Ann.  General  Code  (1912),  Sec.  1467. 

46  Laws  of  1913,  p.  294. 

47  Washington  constitution,  Art.  IV.  Sec.  2. 

48  California  constitution  Art.  VI,  Sec.  4. 

49  Georgia  constitution  Art.  VI,  I,  Sec.  1. 

50  Louisiana  constitution  Sec.  84. 

61  Missouri  constitution  Art.  VI,  Sec.  1. 

52  New  Jersey  constitution  Art.  VI,  I.  Sec.  1. 

53  New  York  constitution  Art.  VI.  Sec.  2. 

54  Ohio  constitution  Art.  IV,  Sec.  1. 

55  Texas  constitution  Art.  V,  Sec.  1. 

56  Acts  of  1911,  p.  319. 

57  Burns’  Annotated  Statutes,  Sec.  1382,  p.  798. 

58  Pepper  &  Lewis’  Digest,  Sec.  6895. 

59  Shannon’s  Annotated  Code,  (1917),  Sec.  6312'. 
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From  the  above  it  will  be  seen  that  the  following  states  have  adopted 
both  expedients:  Alabama,  California,  Georgia,  Missouri  and  Ohio. 

In  the  states  listed  below  membership  in  the  highest  court  has  been 
increased  since  1900  as  pointed  out : 

Kansas,  1900  (from  two  to  seven) 

Florida,  1902  (from  three  to  six) 

West  Virginia,  1902  (from  four  to  five) 

Wisconsin,  1903  (from  five  to  seven) 

Colorado,  1904  (from  three  to  seven) 

Nebraska,  1908  (from  three  to  seven) 

North  Dakota,  1908  (from  three  to  five) 

South  Carolina,  1910  (from  three  to  four) 

Ohio,  1912  (from  five  to  seven) 

Mississippi,  1914  (  from  three  to  six) 

Certain  states  have  attempted  to  relieve  the  supreme  court  by 
providing  for  the  finality  of  decisions  of  the  intermediate  court  of 
appeals  in  a  manner  somewhat  analogous  to  that  of  the  Illinois  cer¬ 
tiorari  law  of  1909.  This  arrangement  is  effected  by  the  constitutions 
of  California,60  Georgia,61  Missouri,62  Louisiana,63  New  York,64  and 
Ohio.65  It  is  accomplished  by  statute  in  Alabama,66  Indiana,67  Penn¬ 
sylvania,68  Tennessee,69  and  Texas.70 

Virginia  has  provided,  as  a  remedy  for  congestion  in  its  appellate 
system,  the  creation  of  a  special  court  of  appeals.  Section  89  of 
Article  VI  of  the  constitution  of  1902  provides  that  “the  general  as¬ 
sembly  may,  from  time  to  time,  provide  for  a  special  court  of  appeals 
to  try  any  cases  on  the  docket  of  the  supreme  court  of  appeals  in  re¬ 
spect  to  which  a  majority  of  the  judges  are  so  situated  as  to  make  it 
improper  for  them  to  sit;  and  also  to  try  any  cases  on  said  docket 
which  cannot  be  disposed  of  with  convenient  dispatch.  The  said 
special  court  shall  be  composed  of  not  less  than  three  nor  more  than 
five  of  the  judges  of  the  circuit  courts  and  city  courts  of  record  in 
cities  of  the  first  class,  or  of  the  judges  of  either  of  said  courts,  or  of 
any  of  the  judges  of  said  courts,  together  with  one  or  more  of  the 
judges  of  the  supreme  court  of  appeals/’  Information  from  Virginia 
indicates  that  thus  far  there  has  been  no  occasion  to  make  use  of  this 
provision.  Under  a  provision  in  the  constitution  of  1869,  similar  to 
that  in  the  present  constitution,  such  a  separate  court  of  appeal  is  re¬ 
ported  to  have  been  organized,  and  to  have  done  excellent  work. 

New  York  and  Ohio  have  also  made  provision  for  relieving  the 
supreme  court  in  case  its  work  become  congested.  In  New  York  the 


60  California  constitution  Art.  VI,  Sec.  4. 

Georgia  constitution  Art.  VI,  Sec.  2,  Pars.  V  and  IX. 

62  Missouri  constitution  Art.  VI.  Sec  12. 

63  Louisiana  constitution  Sec.  101. 

64  New  York  constitution  Art.  VI,  Sec.  9. 

66  Ohio  constitution  Art.  IV,  Sec.  6. 

66  Alabama  general  laws  1911,  p.  95. 

67  Indiana  Acts  1891,  p.  39  as  amended  by  Acts  1893,  p.  29;  Acts  1901,  p. 
565;  Acts  1907,  p.  237. 

68  Purdon’s  Digest,  Vol.  4,  p.  4506  ft. 

6*  Thompson’s  Shannon’s  Code,  Secs.  6321  a,  6321  a-1,  6321  a-2,  6322. 
70McEachin’s  Texas  Civil  Stats.  Ann.  Arts.  1521-2,  1591. 
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constitution  provides  that  “whenever  and  as  often  as  a  majority  of  the 
judges  of  the  court  of  appeals  shall  certify  to  the  governor  that  said 
court  is  unable,  by  reason  of  the  accumulation  of  causes  pending 
therein,  to  hear  and  dispose  of  the  same  with  reasonable  speed,  the 
governor  shall  designate  not  more  than  four  justices  of  the  supreme 
court  to  serve  as  associate  judges  of  court  of  appeals”.  In  Ohio 
the  general  assembly  may,  on  application  of  the  supreme  court,  provide 
for  the  appointment  of  a  commission  of  five  members  to  dispose  of 
such  part  of  the  supreme  court  docket  as  may  be  assigned  to  it.  The 
commissioners  are  appointed  by  the  governor  with  the  advice  and  con¬ 
sent  of  the  senate.  Their  term  cannot  exceed  two  years,  and  the  com¬ 
mission  cannot  be  created  oftener  than  once  in  ten  years.71 

Reports  from  Ohio  indicate  that  this  commission  has  been  used  on 
two  occasions,  first  from  1875  to  1879,  and  later  in  1884  and  1885. 
Both  commissions  consisted  of  able  men.  There  is,  however,  a  ten¬ 
dency  among  the  Ohio  bar  not  to  give  the  opinions  of  these  commis¬ 
sions  quite  the  standing  of  the  opinions  of  the  Supreme  Court.  In 

citing  them  lawyers  are  careful  to  call  attention  to  the  fact  that  it  is 

the  commission  and  not  the  Supreme  Court  that  is  speaking. 

Proposals  will  also  be  made  to  insert  into  the  constitution  a  pro¬ 
vision  seeking  to  place  a  limit  upon  the  number  of  appeals.  We  have 
already  seen  that  in  cases  begun  in  justice  of  the  peace  courts  and 
in  probate  matters  two  trials  and  Cwo  reviews  by  appellate  courts  are 
possible.  Cases  started  in  the  county,  circuit  and  city  courts  may 

conceivably  be  reviewed  by  two  appellate  tribunals.  Ohio,  by  consti¬ 

tutional  amendment  in  1912,  sought  to  prevent  the  multiplicity  of  ap¬ 
peals  by  making  the  decisions  of  the  intermediate  court  of  appeals 
final,  “in  all  cases,  except  cases  involving  questions  arising  under  the 
constitution  of  the  United  States  or  of  this  state,  cases  of  felony,  cases 
of  which  it  has  original  jurisdiction,  and  cases  of  public  or  great 
general  interest  in  which  the  supreme  court  may  direct  any  court  of 
appeals  to  certify  its  record  to  that  court.”  In  other  words,  Ohio  has 
sought  to  accomplish  by  constitutional  provision  what  Illinois  and 
other  states  have  done  by  statute. 

In  this  connection  attention  is  invited  to  the  fact  that  under  the 
constitution  of  1870  appeals,  except  in  a  limited  number  of  cases, 
are  now  a  statutory  rather  than  a  constitutional  matter.  There  would 
seem  to  be  a  constitutional  right  of  appeal  to  the  supreme  court  only 
in  “all  criminal  cases  and  cases  in  which  a  franchise  or  freehold,  or 
the  validity  of  a  statute  is  involved”.72 

Should  the  convention  adopt  the  plan  of  organizing  the  judicial 
work  of  the  state  into  county  units,  with  a  consolidation  into  one 
court  of  the  jurisdiction  of  the  present  probate,  county,  city  and  cir¬ 
cuit  courts,  and  if  the  present  appellate  court  system  is  retained,  it 
will,  of  course,  be  necessary  to  make  other  arrangements  for  the  selec¬ 
tion  of  appellate  court  judges. 


71  Constitution  of  Ohio,  Art.  IV,  Sec.  22. 

72  Constitution  of  1870,  Art.  VI,  Sec.  11. 
111.  221  (1878). 


Also  se«  Young  v  Stearns,  91 
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ProDosals  of  a  Less  Fundamental  Character. 

It  is  now  proposed  to  discuss  briefly  certain  proposals  of  changes 
which  will  be  suggested  to  the  convention  involving  technical  modifi¬ 
cations  of  the  present  system,  provided  this  system  is  substantially  re¬ 
tained  in  the  new  constitution. 

Probate  Matters. 

(a)  Testamentary  trusts.  The  question  of  testamentary  trusts 
will  undoubtedly  come  before  the  convention.  Under  the  present  con¬ 
stitution  the  supreme  court  has  held  that  the  administration  of  testa¬ 
mentary  trusts  is  a  chancery  matter  and  not  a  probate  matter,  and  that 
the  general  assembly  can  not  extend  the  jurisdiction  of  probate  courts 
to  include  the  administration  of  such  trusts.  There  is  a  strong  feeling 
among  a  large  number  of  members  of  the  bar  that  probate  courts 
should  be  empowered  to  administer  testamentary  trusts,  or,  at  least, 
that  the  jurisdiction  of  probate  courts  should  be  so  defined  as  to  give 
the  general  assembly  power  to  vest  such  jurisdiction  in  them. 

Should  a  single  trial  court  system  be  established,  the  problem  of 
testamentary  trusts  would  at  once  be  solved. 

In  New  York  the  surrogate’s  court,  which  corresponds  to  our 
probate  court,  has  statutory  jurisdiction  to  direct  and  control  the  con¬ 
duct  and  settle  the  accounts  of  testamentary  trustees,  to  remove  testa¬ 
mentary  trustees,  and  to  appoint  a  successor  in  place  of  a  testamentary 
trustee.  It  also  has  power  to  enforce  the  payment  of  debts  and  lega¬ 
cies  ;  the  distribution  of  the  estates  of  decedents,  and  the  payment  or 
delivery  by  executors,  administrators,  and  testamentary  trustees,  of 
money  or  other  property  in  their  possession  belonging  to  the  estate  or 
fund.73 

In  Massachusetts  the  probate  court  is  given  jurisdiction  of  all 
cases  and  matters  relative  to  the  administration  of  trusts  which  are 
created  by  will.74 

(b)  Construction  of  wills.  Suggestion  will  be  made  that  author¬ 
ity  to  construe  wills  should  also  be  vested  in  the  probate  court.  Under 
the  existing  system  the  construction  of  a  will  is  a  matter  of  chancery 
jurisdiction.  Some  lawyers  feel  that  if  the  existing  system  of  probate 
courts  is  to  be  retained,  these  courts  should  be  clothed  with  authority 
to  construe  wills,  at  least  concurrently  with  courts  of  chancery. 

In  New  York  the  surrogate’s  court  has  jurisdiction  to  determine 
the  validity,  construction,  or  effect  of  any  distribution  of  property  con¬ 
tained  in  any  will,  whenever  a  special  proceeding  is  brought  for  that 
purpose,  or  whenever  it  is  necessary  to  make  such  determination  as  to 
any  will  in  a  proceeding  pending  before  the  court,  or  whenever  any 
party  to  a  proceeding  for  the  probate  of  any  will  who  is  interested 
thereunder  demands  such  determination  in  such  proceeding.75 

(c)  Trials  de  novo.  Under  the  present  statute  appeals  from  the 
probate  court  and  from  the  county  court  in  probate  matters  go,  in 
most  cases,  to  the  circuit  court,  where  a  trial  de  novo  is  ha  1.  In  the 

73  Laws  of  New  York,  1914,  Chap.  443. 

74'Revised  Laws  of  Massachusetts,  1902,  Ch.  162,  Sec.  5,  p.  1423 

75  Laws  of  New  York,  1914,  Chap.  443. 
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down  state  circuits  such  trials  de  novo  are  comparatively  few.  In 
Cook  County,  however,  there  were  a  sufficient  number  of  appeals  from 
the  probate  court  in  1918  to  occupy  a  large  part  of  the  judicial 
time  of  a  circuit  court  judge  during  that  year.  In  view  of  the  speciali¬ 
zation  of  the  probate  judge  of  Cook  County  in  probate  matters  many 
lawyers  regard  a  trial  de  novo  in  the  circuit  court  as  superfluous. 
In  the  down  state  counties,  particularly  in  the  smaller  ones  where  the 
county  judge  receives  such  a  small  compensation  that  the  more  ex¬ 
perienced  members  of  the  bar  are  not  attracted  to  the  office,  a  dif¬ 
ferent  situation  is  found.  In  these  counties  there  is  much  to  be  said 
for  the  trial  de  novo  in  the  circuit  court. 

The  trial  de  novo  in  probate  matters  may,  of  course,  be  abolished 
absolutely  by  statute.  If  its  total  abolition  is  desired  no  constitutional 
change  is  necessary.  If,  however,  it  is  desired  to  abolish  the  trial  de 
novo  in  Cook  County  and  permit  it  in  other  counties,  the  uniformity 
provision  in  the  present  constitution  will  cause  trouble.  Should  a  un¬ 
ified  trial  court  be  established,  the  difficulty  of  trials  de  novo  will  not 
arise. 

City  and  county  courts.  If  the  present  system  of  city  courts 
is  retained,  it  will  be  suggested  that  the  jurisdiction  of  such  courts  be 
made  co-extensive  with  the  county.  If  the  county  court  is  to  be  re¬ 
tained,  it  will  be  suggested  that  it  be  given  equitable  jurisdiction. 

Qualifications  of  judicial  officers.  It  has  been  suggested  that 
a  new  constitution  require  that  masters  in  chancery,  county  judges, 
probate  judges,  and  state’s  attorneys  be  members  of  the  bar.  In  this 
connection  it  will  be  noted  that  the  constitution  contains  no  require¬ 
ment  as  to  the  professional  qualifications  of  any  judicial  officers.  Cir¬ 
cuit  and  supreme  court  judges  need  not  have  been  admitted  to  the  bar, 
and  the  supreme  court  has  held76  that  the  general  assembly  may  not 
impose  qualifications  for  office  in  addition  to  those  now  prescribed  in 
the  constitution. 

Masters — court  commissioners.  It  will  be  suggested  that  pro¬ 
vision  be  made  for  some  such  officer  as  a  master  or  court  commis¬ 
sioner  to  perform  on  the  common  law  side  duties  somewhat  ana¬ 
logous  to  those  of  the  master  in  chancery  in  the  equity  courts.  Atten¬ 
tion  is  called,  particularly  in  Chicago,  to  the  vast  amount  of  time 
spent  by  judges  in  hearing  motions,  large  numbers  of  which  are  un¬ 
contested.  It  has  been  urged  that  if  some  such  officer  be  provided 
to  relieve  the  judges  of  this  mass  of  routine  work,  a  great  saving  in 
judicial  time  could  be  efifected. 

Some  such  system  is  provided  in  a  few  states.  In  Arizona  the 
judges  of  the  trial  court  are  empowered  to  appoint  “such  court  com¬ 
missioners  in  their  respective  counties  as  may  be  deemed  necessary, 
who  shall  have  such  powers  and  perform  such  duties  and  receive  such 
compensation  as  may  be  provided  by  law”.77  Statutes  have  specified 
the  powers  of  these  commissioners.  Information  from  Arizona,  how¬ 
ever,  tends  to  indicate  that  matters  are  presented  to  them  so  mfre- 


70  People  v  McCormick,  261  Ill.  413  (1914). 
77  Constitution  of  Arizona,  Art.  VI,  Sec.  19. 
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quently  that  their  functions  amount  to  little.  It  appears  that  they 
do  not  act  at  all  when  the  judge  is  within  the  jurisdiction.  •  Similarly 
in  California  it  is  provided  that  the  legislature  “may  also  provide  for 
the  appointment,  by  the  several  superior  courts,  of  one  or  more  com¬ 
missioners  in  their  respective  counties,  or  cities  and  counties,  with 
authority  to  perform  chamber  business  of  the  judges  of  the  superior 
courts,  to  take  depositions,  and  perform  such  other  business  con¬ 
nected  with  the  administration  of  justice  as  may  be  prescribed  by 
law.‘s  The  system  is  not  used  to  any  extent  in  California.  It  is  the 
policy  to  provide  additional  judges  from  time  to  time  as  the  work  re¬ 
quires,  instead  of  using  court  commissioners. 

In  England  masters  are  employed  to  hear  motions  and  interlocu¬ 
tory  applications.  They  save  the  judges  an  enormous  amount  of  time.79 

In  Illinois  the  establishment  of  a  system  of  court  commissioners  is 
not  dependent  upon  constitutional  provisions.  Much  could  be  accom¬ 
plished  in  this  direction  by  statute. 

Public  defender.  It  will  be  suggested  that  the  new  constitu¬ 
tion  provide  for  an  official  to  be  known  as  the  public  defender,  whose 
duties  shall  consist  of  defending  criminals  who  have  insufficient  funds 
to  procure  competent  counsel  to  defend  them.80 

State’s  attorneys.  The  suggestion  has  been  made  that  the  ma¬ 
chinery  for  the  administration  of  justice  in  the  state  be  consolidated 
in  a  single  department,  or  under  a  single  officer.  To  effect  such  a 
concentration  it  has  been  suggested  that  the  state’s  attorney  either  be 
placed  directly  under  the  governor,  who  is  responsible  for  the  ad¬ 
ministration  of  justice,  or  that  he  be  subjected  to  a  more  effective 
control  of  the  attorney  general  than  under  the  present  system,  and 
that  the  attorney  general  be  made  appointive  by  the  governor. 

It  should  be  noted  that  under  the  present  constitution  state’s  at¬ 
torneys  may  be  removed  from  office  only  “on  prosecution  and  final 
conviction  for  misdemeanor  in  office.” 

Uniformity  of  jurisdiction.  The  provision  in  the  constitution 
of  1870  that  all  laws  relating  to  courts  shall  be  general  and  of  uniform 
operation  and  that  the  organization,  jurisdiction,  powers,  proceedings 
and  practice  of  all  courts  of  the  same  class  or  grade  shall  be  uniform, 
will  cause  difficulty  if  it  is  desired  to  create  a  unified  court  for  Cook 
County  and  retain  the  present  system  of  judicial  organization  down- 
state.  It  will  also  cause  trouble  in  the  future  if  consolidated  juris¬ 
diction  is  desired  in  other  cities  which  may  present  problems  similar 
to  those  now  existing  in  Chicago  and  Cook  County.  This  clause  will 
also  lead  to  difficulty  should  it  be  desired  to  abolish  trials  de  novo  and 
appeals  from  the  probate  court  in  Cook  County  and  retain  them  in 
other  counties.  A  similar  situation  will  arise  should  it  be  desired  to 
abolish  justices  of  the  peace  in  urban  communities  and  retain  them  in 
the  rural  districts. 


78  California  constitution,  Art.  VI,  Sec.  14. 

79  See  Learning:  A  Philadelphia  Lawyer  in  the  London  Courts,  Chap.  X. 

80  See  Justice  and  The  Poor,  by  Reginald  Heber  Smith.  Carnegie  Foundation 
for  the  Advancement  of  Teaching,  Bull.  No.  13,  Chap.  15  (1919). 
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Coroners.  The  substitution  of  medical  examiners  for  coroners 
will  be  suggested.  At  the  present  time  the  chief  function  of  the  coro¬ 
ner  is  to  hold  inquests  on  the  bodies  of  persons  who  are  supposed  to 
have  come  to  their  death  by  violence  or  other  undue  means.  The  in¬ 
quest  is  held  in  view  of  the  body  by  a  jury  of  six  summoned  by  the 
coroner.  The  coroner’s  inquest  has  been  held  not  to  be  a  judicial  pro¬ 
ceeding.81  The  Supreme  Court  of  Illinois  at  first  held  it  admissible  in 
a  civil  case  as  evidence  to  show  the  cause  of  a  person’s  death  in  this 
state  but  not  as  conclusive  evidence.  This  view  was  later  departed 
from  by  the  holding  of  the  supreme  court  that  the  findings  of  a 
coroner's  jury  cannot  be  admitted  as  evidence  in  workmen’s  compensa¬ 
tion  cases  to  prove  the  cause  of  death.82  At  the  last  session  of  the  gen¬ 
eral  assembly  it  was  enacted  that  the  coroner’s  verdict  should  not  be 
admissible  as  evidence  to  prove  or  establish  any  of  the  facts  in  con¬ 
troversy  in  any  civil  suit  or  proceeding  to  recover  damages  for  injuries 
caused  by  the  negligence  of  any  person,  firm  or  corporation  resulting 
in  the  death  of  any  person  or  for  the  collection  of  a  policy  of  insur¬ 
ance83 


Massachusetts  and  Maine  both  provide  for  the  appointment  by 
the  governor  of  medical  examiners  in  each  county.  In  Maine  they 
must  be  “able  and  discreet  men,  learned  in  the  science  of  medicine 
and  anatomy,  and  bona  fide  residents  of  the  county  for  which  they  are 
appointed’’.81  Massachusetts  has  similar  requirements.85  The  duties 
of  the  medical  examiners  are  similar  to  those  of  coroners  in  Illinois. 
Reports  from  Massachussets  speak  very  highly  of  the  results  obtained 
under  the  system.  In  Louisiana  coroners  are  required  by  the  consti¬ 
tution  to  have  a  medical  or  surgical  education.86  In  New  York  City 
coroners  are  appointed  by  the  governor.87 

In  this  connection  it  has  been  suggested  that  reference  to  coro¬ 
ners  be  omitted  from  the  constitution  in  order  that  the  general  as¬ 
sembly  may  subsequently  deal  with  the  duties  now  performed  by  them 
in  such  manner  as  it  may  see  fit. 

Justices  of  the  peace.  Several  suggestions  have  been  made 
with  respect  to  the  justice  of  the  peace  system.  Many  lawyers  in 
rural  communities  believe  it  works  as  well  as  any  system  which  could 
be  devised  to  take  its  place.  Others  are  strong  advocates  of  its  aboli¬ 
tion.  Many  feel  that  the  jurisdiction  of  the  justice  of  the  peace  is  too 
high  and  should  be  reduced.  This  is,  however,  a  statutory  and  not  a 
constitutional  matter.  A  few  lawyers  have  suggested  putting  justices 
of  the  peace  on  a  salary  basis  and  electing  only  enough  to  handle  the 
work  of  the  community.  Such  a  plan  would  probably  work  satisfac¬ 
torily  in  urban  communities,  but  would  present  greater  difficulties  in 
rural  districts.  It  has  also  been  suggested  that  the  county  courts  take 
ovef  the  jurisdiction  of  the  justices  of  the  peace  and  police  magis- 


United  States  Life  Insurance  Co.  v  Vocke,  129  Ill  557  (1889') 

82  peona  Cprdage  Co.  v  Industrial  Board,  2S4  Ill.  90  (1918)-  Spiesel  v  In- 

dustrial  Commission,  288  Ill.  422  (1919)  v  1  e&ei  '  in 

83  Laws  of  Illinois.  1919,  p.  294 

“Revised  Statutes  of  Maine  (1916).  Ch.  141,  Sec.  1  p.  1585 
“Revised  Laws  of  Massachusetts  (1902),  Ch.  24,  Sec  1  p  357 
s6  Constitution  of  Louisiana,  Art.  121.  ’ 

S7N.  Y.  Laws,  1915,  Ch.  284. 
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trates.  Such  a  system  would  present  difficulties,  since  it  is  impractic¬ 
able  to  take  all  justice  of  the  peace  business  from  all  parts  of  the 
county  to  the  county  seat.  Another  suggestion  is  that  the  circuit  court 
appoint  two  or  more  masters  or  commissioners  to  be  stationed  in  dif¬ 
ferent  parts  of  the  county  or  to  travel  through  it  when  necessary  and 
dispose  of  this  kind  of  business,  such  commissioners  to  be  under  the 
general  supervision  of  the  circuit  court.  Proposals  for  a  unified  court 
for  Cook  County  contemplate  the  absorption  by  that  court  of  the 
jurisdiction  of  the  justices  of  the  peace  and  police  magistrates  in  the 
county  outside  of  the  city  of  Chicago. 

If  the  present  justice  of  the  peace  system  is  retained  the  sug¬ 
gestion  has  been  made  that  in  very  petty  matters  the  decision  of  the 
justice  should  be  final  without  appeal  to  the  county,  circuit,  or  city 
court. 

In  Washington  justices  of  the  peace  in  incorporated  cities  or 
towns  having  more  than  5,000  inhabitants  have  been  placed  on  a  salary 
basis.  Reports  from  that  state  as  to  the  operation  of  this  system 
indicate  that  it  works  satisfactorily.  A  prominent  Seattle  lawyer 
writes:  “It  leaves  the  justice  to  be  in  fact  a  judge,  without  having  to 
think  about  the  fees  he  may  realize  out  of  the  case,  and  I  think  it  is 
generally  preferred  in  this  state  to  the  fee  system,  of  charges.” 

In  California  justices  of  the  peace  have  been  placed  on  a  salary 
basis  in  the  larger  communities.  Reports  from  that  state  indicate 
that  it  works  satisfactorily  and  is  a  great  improvement  over  the  fee 
system. 

Suggestions  covered  in  other  chapters  of  this  bulletin.  Many 
proposals  of  changes  in  the  judicial  organization  have  been  discussed 
in  other  parts  of  this  bulletin.  In  the  section  on  the  jury  and  grand 
jury,  the  various  proposals  of  changes  in  the  jury  and  grand  jury 
system  have  been  discussed.  In  the  chapter  on  the  election  and 
tenure  of  judges,  proposals  with  respect  to  methods  of  electing  judges, 
methods  of  removal,  methods  of  choosing  chief  justices  of  the  various 
courts,  and  proposals  for  the  temporary  appointment  of  judges  to  fill 
vacancies,  or  to  assist  courts  whose  calendars  are  congested,  have 
been  discussed.  The  chapter  upon  the  election  and  tenure  of  judges 
has  also  considered  proposals  for  reapportionment  of  the  supreme 
court  election  districts  of  the  state  of  Illinois  and  the  question  of 
changing  the  boundaries  of  these  districts.  In  the  chapter  on  power  to 
declare  laws  unconstitutional  the  proposals  for  advisory  opinions  and 
for  the  requirement  of  an  extraordinary  majority  to  declare  laws  un¬ 
constitutional  have  been  treated.  Claims  against  the  state  are  not 
now  handled  by  the  courts  in  Illinois,  but  the  problem  involved  in 
such  claims  is  so  closely  related  to  the  judicial  function  that  it  has 
been  discussed  in  a  separate  chapter  of  this  bulletin. 

In  Bulletin  No.  14  will  be  found  a  discussion  of  the  power  of 
courts  in  injunction  cases. 
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VI.  ELECTION  AND  TENURE  OF  JUDGES. 


In  Illinois  all  judges  are  elected  by  popular  vote.  For  the  pur¬ 
pose  of  electing  supreme  court  judges  the  state  is  divided  into  seven 
districts,  and  one  judge  is  elected  by  the  qualified  voteis  of  each  dis 
trict  for  a  term  of  nine  years.  The  state  outside  of  Cook  County  is 
divided  into  seventeen  circuits.  Three  circuit  judges  are  elected  by  the 
qualified  voters  of  each  circuit  for  a  term  of  six  years.  Twenty  judges 
of  the  circuit  and  twenty  of  the  superior  court  of  Cook  County  are 
elected  by  the  voters  of  that  county  for  a  term  of  six  years.  Judges  of 
the  municipal  court  of  Chicago  are  elected  by  the  voters  of  that  city  for 
a  term  of  six  years.  Judges  of  the  probate,  county  and  city  courts 
hold  their  office  for  a  term  of  four  years  and  are  elected  by  the  voters 
of  their  county  or  city.  The  supreme  court  assigns  circuit  court  judges 
to  duty  in  the  appellate  court  for  a  term  of  three  years.  .  Three  judges 
are  assigned  to  each  appellate  court.  In  districts  in  which  branch  ap¬ 
pellate  courts  are  established  three  additional  judges  are  assigned  for 
each  branch.  At  the  present  time  there  are  two  branches  in  the  first 
appellate  district.  All  judges  are  required  to  reside  in  the  division, 
circuit,  county  or  district  from  which  they  are  elected.  The  election  of 
the  supreme  and  circuit  judges  is  held  on  the  first  Monday  in  June. 
The  election  of  county  and  probate  judges  takes  place  on  the  Tuesday 
next  after  the  first  Monday  in  November.  Vacancies  are  filled  by  elec¬ 
tion  if  the  unexpired  term  is  over  one  year,  but  if  they  do  not  exceed 
a  year  the  governor  appoints. 

Under  the  first  constitution  judges  in  Illinois  were  elected  by  a 
joint  ballot  of  both  houses  of  the  general  assembly  and  held  their  of¬ 
fice  during  good  behavior.  This  method  proved  to  be  unsatisfactory, 
and  the  popular  election  of  judges  was  adopted  by  the  constitution  of 
1848.  Popular  election  of  judges  has  caused  little  dissatisfaction  out¬ 
side  of  Chicago  and  Cook  County.  In  Chicago  and  Cook  County  the 
large  number  of  judges  to  be  elected  at  each  election  makes  it  difficult 
for  the  voters  to  make  an  intelligent  selection  of  judges. 

There  is  some  demand  for  the  election  of  appellate  court  judges  as 
independent  judges  and  a  longer  term  for  some  judges  has  been  dis¬ 
cussed.  The  supreme  court  election  districts  no  longer  give  equality  of 
representation  to  the  different  parts  of  the  state.  The  present  methods 
of  filling  vacancies  have  caused  some  difficulty. 

In  communities  where  few  judges  are  elected  the  personal  integrity 
of  a  judicial  candidate  can  be  easily  ascertained  by  the  electors.  More 
difficulty  is  experienced  in  ascertaining  his  technical  qualifications,  as 
these  are  of  such  a  nature  that  they  are  likely  to  be  known  to  few  out¬ 
side  of  the  members  of  the  bar.  In  metropolitan  districts,  where  many 
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judges  are  elected  by  a  large  electorate,  the  selection  of  competent 
judges  by  popular  election  is  more  difficult.  The  result  in  metropolitan 
districts  is  that  many  voters  either  do  not  exercise  their  right  to  vote, 
vote  blindly,  or  rely  upon  the  recommendation  of  others. 

The  bar  associations  have  endeavored  to  furnish  recommendations 
by  holding  har  association  primaries.  The  results  of  these  primaries 
are  published.  However,  the  influence  of  party  leaders  is  great,  and 
without  their  endorsement  a  candidate  is  seriously  handicapped. 


The  Illinois  problem.  In  Illinois  outside  of  Cook  County  the 
voters  of  each  county  elect  one  county  judge.  The  voters  of  each  of 
the  seventeen  judicial  circuits  elect  three  circuit  judges,  and  the  voters 
of  each  of  the  seven  supreme  court  election  districts  elect  one  supreme 
judge.  In  the  nine  counties  having  a  population  of  over  70,000,  the 
voters  elect  one  probate  judge.  In  twenty-six  cities  the  voters  elect 
one  city  judge ;  and  in  one  city,  East  St.  Louis,  two  city  judges. 

In  Cook  County  the  voters  elect  twenty  superior  court  judges, 
twenty  circuit  court  judges,  one  probate  judge,  one  county  judge,  and 
vote  for  one  supreme  court  judge.  In  addition  to  these,  the  voters  of 
Chicago  elect  one  chief  justice  of  the  municipal  court  and  thirty  asso¬ 
ciate  judges.  The  supreme  court  judges  and  the  circuit  and  the  su¬ 
perior  court  judges  are  nominated  by  party  conventions.1 

The  following  table  shows  the  dates  of  judicial  elections,  and  the 
judges  to  be  elected  in  Illinois. 


(i)  Downstate. 
June,  1921. 

November,  1922. 


JUDICIAL  ELECTIONS 

1  Supreme  Court  Judge  in  4th  District. 

3  Circuit  Judges  in  each  Circuit. 

1  County  Judge  in  each  county. 

1  Probate  Judge  in  Kane,  La  Salle.  Madison,  Pe¬ 
oria,  Rock  Island,  Sangamon,  St.  Clair,  Ver¬ 
milion  and  Will  counties. 


June,  1924.  1  Supreme  Court  Judge  in  each  of  the  1st,  2nd, 

3rd,  6th  and  7th  Districts. 

November,  1926.  County  and  Probate  judges. 

June,  1927.  1  Supreme  Court  Judge  in  5th  District. 

3  Circuit  Judges  in  each  circuit. 

In  26  cities  1  city  judge  is  elected  every  four  years. 

In  East  St.  Louis  two  city  judges  are  elected  every  four  years. 


(2)  Cook  County  and  Chicago. 

April,  1919.  1  Superior  Court  judge. 

November,  1920.  10  Municipal  Court  judges. 

June,  1921.  20  Circuit  judges  and  1  Superior  Court  judge. 

1  People  ex  rel.  Hoyne  v  Sweitzer.  266  Ill.  459  (1915).  Laws  of  1919,  pp. 
482-484. 
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June,  1922.  6  Superior  Court  judges. 

November,  1922.  10  Municipal  judges,  1  County  and  1  Probate 

court  judge. 

November,  1923.  12  Superior  court  judges. 

June,  1924.  1  Supreme  court  judge. 

November,  1924.  1  Chief  Justice,  Municipal  Court,  and 

10  Judges,  Municipal  Court. 


The  three  circuit  judges  are  elected  in  each  circuit  at  the  same 
time.  This  election  is  held  on  the  first  Monday  of  June  each  six  years, 
after  1873. 2  The  election  of  supreme  court  judges  is  also  held  on  the 
first  Monday  of  June,  but  is  held  each  nine  years  after  18  <9  in  the  first, 
second,  third,  sixth  and  seventh  districts ;  each  nine  years  after  1876 
in  the  fourth  district,  and  each  nine  years  after  1873  in  the  fifth  district. 
In  any  given  circuit  elections  for  circuit  judges  and  for  supreme  court 
judges  will  be  held  at  the  same  time  every  eighteen  years.  There  is 
no  special  date  fixed  by  statute  for  the  election  of  city  judges,  but  they 
may  not  be  elected  at  the  time  when  city  officers  are  elected.3  County 
and  probate  judges  are  elected  at  the  general  election,  on  the  luesday 
after  the  first  Monday  in  November. 

The  discussion  here  deals  primarily  with  judges  of  courts  of 
record,  but  it  should  be  borne  in  mind  that  outside  of  Chicago  justices 
of  the  peace  and  police  magistrates  are  elected  for  four-year  terms. 
Justices  of  the  peace  were  abolished  for  the  City  of  Chicago  in  1905, 
but  under  the  constitution  of  1870  they  were  appointive  so  long  as  they 
existed.  Each  town  in  counties  under  township  organization  and  each 
election  precinct  in  counties  not  under  township  organization  is  author¬ 
ized  to  elect  two  justices  of  the  peace,  and  an  additional  justice  of  the 
peace  (up  to  five)  for  every  one  thousand  inhabitants  in  excess  of  two 
thousand.  Justices  are  elected  at  the  township  election  in  counties 
under  township  organization.  Police  magistrates  (with  the  same  juris¬ 
diction  as  justices  of  the  peace)  may  be  elected  in  all  cities,  villages  and 
incorporated  towns,  and  are  chosen  at  city  or  village  elections. 


Situation  outside  of  Cook  County.  At  no  election  outside  of 
Cook  County  are  over  four  judges  elected.  All  voters  are  called  upon 
to  vote  for  at  least  five  judges,  but  no  voter  is  called  upon  to  vote  for 
more  than  eight  judges.  The  election  of  supreme  and  circuit  judges 
takes  place  at  a  time  when  no  other  elections  are  held.  The  election  of 
county  and  probate  judges  takes  place  when  other  officers  are  being 
elected,  and  they  are  chosen  from  an  area  which  constitutes  the  princi¬ 
pal  unit  for  political  party  organization.  They  are,  however,  voted 
upon  by  a  small  electorate  and  the  candidates  are  likely  to  be  known 
to  many  of  the  voters. 


2  Hurd’s  Revised  Statutes,  Chap.  46,  Sec.  12. 

3  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  244. 
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The  Cook  County  situation.  In  Cook  County  a  more  difficult 
situation  has  developed.  At  the  present  time  the  electors  in  Chicago 
vote  for  candidates  for  seventy-four  judgeships.  Cook  County  electors 
outside  of  Chicago  vote  for  candidates  for  forty-three  judgeships,  and 
in  Chicago  Heights  an  additional  judgeship  (the  city  judgeship)  is 
added.  At  one  election  twenty-one  judges  are  elected.  The  circuit 
court  judges  and  seven  of  the  superior  court  judges  are  elected  at  sep¬ 
arate  judicial  elections.  Thirteen  superior  court  judges  and  the  mu¬ 
nicipal  court  judges  are  elected  at  the  November  elections. 

The  problem  of  choosing  judges  in  Cook  County  is,  therefore,  dif¬ 
ferent  from  that  for  the  rest  of  the  state,  and  the  election  of  judges 
has  not  worked  as  well  as  in  the  other  counties. 

Cook  County  is  recognized  as  a  separate  judicial  unit  by  the  con¬ 
stitution  of  1870.  If  a  different  method  of  selecting  judges  is  thought 
to  be  desirable  for  this  county  or  for  Chicago,  it  could  be  provided 
without  discarding  the  present  method  in  the  rest  of  the  state. 


Methods  of  selecting  judges.  There  are  three  methods  of  se¬ 
lecting  judges  in  the  United  States. 

In  thirty-eight  states  judges  of  the  highest  court  are  elected  by 
*  the  people.  In  all  of  these  states  except  one  the  trial  judges  are  chosen 
in  the  same  manner.  In  Florida  the  trial  judges  are  appointed  by  the 
governor  although  the  judges  of  the  supreme  court  are  elected. 

In  four  states  (Rhode  Island,  Virginia,  South  Carolina  and  Ver¬ 
mont)  the  judges  are  elected  by  the  legislature,  and  in  one  (Connect¬ 
icut),  they  are  appointed  by  the  legislature  upon  nomination  of  the 
governor. 

In  five  states  the  highest  judges  are  appointed  by  the  governor 
subject  to  confirmation,  by  the  governor’s  council  in  Maine,  Massa¬ 
chusetts  and  New  Hampshire,  and  by  the  senate  in  Delaware  and  New 
Jersey.  The  United  States  judges  are  appointed  by  the  President  and 
confirmed  by  the  Senate. 

The  objections  to  the  popular  election  of  judges  have  been  summed 
up  as  follows  :4 

“We  must  conclude,  then,  that  an  intelligent  choice  of  a  judge  in 
the  first  instance,  by  a  large  electorate  is  a  practical  impossibility,  be¬ 
cause  the  proper  qualifications  for  a  judge  like  those  for  a  doctor  or 
an  engineer  or  a  teacher  are  so  technical  and  personal  that  very  few  of 
the  electorate  are  able  to  form  an  intelligent  opinion  of  the  merits  of  a 
candidate ;  nor  can  judges  be  selected  largely  on  the  basis  of  their  at¬ 
titude  toward  certain  political  policies  as  may  legislative  and  executive 
officers,  for  nearly  all  of  the  duties  judges  are  called  upon  to  perform 
can  only  be  properly  and  impartially  discharged  by  a  rigorous  ignoring 
of  all  such  conditions. 

“What  popular  elections  give  us,  at  best,  is  an  appointment  by 
party  leaders,  or  a  popular  choice  between  such  appointments ;  and  at 

4  The  Selection,  Tenure  and  Retirement  of  Judges,  James  Parker  Hall.  Ad¬ 
dress  before  Ohio  State  Bar  Association,  December,  1915,  American  Judicature 
Society  Bulletin  X,  p.  12. 
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worst  they  give  us  a  clever  personal  advertiser  or  a  sheer  accident  the 
latter  being  somewhat  likely  to  happen  in  districts  of  relatively  low 
intelligence  with  a  direct  primary  and  a  nonpartisan  ballot.” 

Election  by  the  general  assembly  was  adopted  in  Illinois  by  the  con¬ 
stitution  of  1818.  It  was  discarded  in  1848  in  favor  of  the  present  sys¬ 
tem,  and  there  seems  to  be  no  desire  to  go  back  to  the  old  method.  It  is 
said  that  in  Vermont  and  Rhode  Island  the  judges  are  almost  wholly 
chosen  from  among  members  of  the  legislature  itself.5 6 

In  Illinois  the  abuse  of  power  by  the  general  assembly  was 
one  of  the  causes  for  discarding  the  legislative  method  of  selecting 
judges.  In  1841  the  controlling  political  party  in  the  general  assembly 
believed  that  the  supreme  court  would  make  a  decision  inimical  to  its 
interests.  In  order  to  prevent  this,  the  general  assembly  increased  the 
number  of  judges  in  the  supreme  court  from  four  to  nine.  The  new 
judges  appointed  by  the  general  assembly  were  from  the  political  party 
that  was  in  control  of  the  general  assembly.0 

It  should  be  noted,  however,  that  the  power  of  appointment  was 
here  coupled  with  a  power  in  the  general  assembly  to  increase  the 
number  of  members  of  the  supreme  court. 

The  advantages  of  appointment  by  the  executive  system  are 
summed  up  as  follows  by  James  Parker  Hall  in  an  address  before  the 
Ohio  State  Bar  Association  in  1915:  “The  system  has  certain  ad¬ 
vantages  over  either  of  the  elective  ones  discussed.  A  single  executive 
can  ascertain  the  fitness  of  candidates  for  judgeships  incomparably 
better  than  the  electorate,  if  he  has  the  will  to  do  so.  He  can  doubt¬ 
less  do  this  better  than  can  a  body  as  large  as  the  ordinary  legislature, 
granted  equally  good  purposes  on  the  part  of  both.  He  is  perhaps 
under  less  political  temptation  than  are  the  members  of  the  legislature 
to  trade  his  judicial  appointments  for  other  favors,  for  he  alone  can 
come  to  a  decision  about  an  appointment,  while  it  requires  a  majority 
or  a  plurality  of  the  legislature  to  elect,  and  a  deadlock  may  be  broken 
only  by  a  compromise.  Most  important  of  all,  the  responsibility  for 
the  appointment  is  fixed  upon  a  conspicuous  official,  and  in  a  community 
where  political  public  influence  is  educated  and  sensitive  it  can  in¬ 
fluence  such  an  official  as  it  never  can  the  relatively  irresponsible  mem¬ 
bers  of  a  somewhat  numerous  legislative  body 

“Of  all  methods  of  selecting  judges  of  which  we  have  actually  had 
considerable  experience  in  this  country,  that  of  appointment  by  the 
executive  has  unquestionably  produced  the  ablest  and  most  satis¬ 
factory  courts.  Of  the  six  states  now  pursuing  this  method  of  choice, 
the  testimony  in  Massachusetts,  New  Jersey  and  Delaware  is  practically 
unanimous  that  the  judges  are  usually  admirably  fitted  to  their  tasks, 
and  enjoy  to  the  highest  degree  public  and  professional  confidence  in 
their  ability  and  impartiality.” 

This  statement  is,  of  course,  one  in  support  of  executive  appoint¬ 
ment  and  does  not  call  attention  to  other  factors  which  may  explain 
the  favorable  judicial  situation  in  states  having  executive  appoint  - 

5  James  Parker  ,Hall.  The  Selection,  Tenure  and  Retirement  of  Judges, 
Bulletin  X.  American  Judicature  Society,  p.  13. 

6  Anthony,  Constitutional  History  of  Illinois,  p.  132. 
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ments.  Dean  Hall’s  article  lays  too  much  emphasis  upon  the  purely 
technical  qualifications.  Executive  appointment  is  by  no  means  sure 
to  cause  the  disappearance  of  the  defects  in  our  judicial  system. 

Proposals  were  made  in  the  Massachusetts  constitutional  con¬ 
vention  of  1917  both  for  the  election  of  judges  and  for  shorter  terms. 
These  proposals  were  both  rejected  but  will  be  found  discussed  in  the 
debates  of  that  convention. 

Many  suggestions  have  been  made  in  seeking  some  modification 
of  the  present  systems.  Some  of  these  plans  could  be  put  into  opera¬ 
tion  without  a  constitutional  provision. 

It  has  been  urged  that  the  best  judges  are  found  where  the  law¬ 
yers  have  the  most  influence  in  selecting  judges.7  The  lawyers  doubt¬ 
less  have  better  opportunities  to  learn  of  the  qualifications  of  the 
judicial  candidates,  and  may  be  more  capable  of  selecting  judges  than 
the  voter  who  seldom  comes  in  contact  with  the  courts.  Many  bar 
associations  recommend  candidates  and  such  recommendations  in  some- 
cases  (as  in  Wisconsin)  have  decisive  weight  in  the  elections.  It  has 
been  suggested  that  lawyers  or  bar  associations  be  given  the  privilege 
to  nominate  candidates. 

In  New  York  an  attempt  was  made  to  allow  the  governor  to  cer¬ 
tify  names  of  judicial  candidates  to  be  placed  upon  the  ballot.  Under 
this  plan  the  names  were  to  appear  under  the  heading:  “Recom¬ 
mended  by  the  Governor”. 

A  more  radical  proposal  has  been  endorsed  by  the  American 
Judicature  Society,  with  especial  reference  to  the  situation  in  metro¬ 
politan  communities,  where  a  large  number  of  judges  is  necessary. 
Its  proposal  is  that  the  people  shall  elect  a  chief  justice  for  a  short 
term,  and  that  he  shall  appoint  the  other  judges  for  life,  unless  at 
elections  held  at  certain  intervals  the  people  vote  to  retire  these  judges. 
The  proposed  plan  requires  that  three  years  after  a  judge  is  appointed 
his  name  shall  go  on  the  judicial  ballot  with  the  question :  Shall  he 
be  retired  or  retained?  Again  six  years  later  the  same  question  is 
asked,  and  again  nine  years  later.  This  method  centers  the  responsi- . 
bility  for  the  selection  of  judges  in  one  person  who  is  responsible  for 
the  work  of  the  court.  However,  a  chief  justice  who  had  a  number 
of  judges  to  appoint  would  likely  be  subjected  to  much  political  pres¬ 
sure,  although  the  electorate  would  retain  a  degree  of  control  over  the 
appointees  by  being  permitted  to  vote  on  their  continuance  in  office. 

This  method  of  selecting  judges  is  similar  in  some  respects  to 
the  method  followed  in  New  Jersey  in  the  selection  of  vice-chancellors. 
In  New  Jersey  the  chancellor  is  appointed  by  the  governor.  The  chan¬ 
cellor  is  given  power  to  appoint  vice-chancellors,  seven  in  number. 
The  results  in  New  Jersey  appear  to  have  been  good.8  The  Lord 
Chancellor  in  England,  who  is  the  head  of  the  judicial  system,  has 
large  powers  in  the  selection  of  justices. 

A  plan  suggested  by  Judge  Hiram  T.  Gilbert  adopted  some  of  the 
elements  of  the  American  Judicature  Society  proposal.  Judge  Gilbert 

7  Preliminary  Report  on  the  Efficiency  in  the  Administration  of  Justice. 
The  National  Economic  League. 

8  James  Parker  Hall.  The  Selection,  Tenure  and  Retirement  of  Judges.  Bul¬ 
letin  X.  American  Judicature  Society,  p.  30. 
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proposes  that  Cook  County  judges  shall  be  appointed  by  the  governor 
to  serve  until  death,  resignation,  retirement  or  removal.  At  six-year 
intervals  he  proposes  that  an  election  be  held  to  express  approval  or 
disapproval  of  the  judges  then  in  office,  and  if  a  judge  is  disapproved 
his  office  is  to  become  vacant.9 

In  California  the  proposal  has  been  made  for  a  non-partisan 
court  commission  whose  members  should  serve  for  twelve  years,  this 
commission  to  have  authority  to  appoint  all  judges,  with  the  advice 
and  consent  of  the  senate,  and  power  also  to  hear  and  determine  all 
charges  against  judicial  officers. 

The  method  of  choosing  a  chief  justice  is  important  as  bearing 
upon  the  permanence  of  judicial  policy.  The  chief  justice  of  the 
United  States  Supreme  Court  is  appointed  as  such.  The  constitution  of 
Illinois  provides  that  “the  judges  shall  choose  one  of  their  number 
chief  justice”,  and  the  court  has  adopted  the  practice  of  each  judge 
in  turn  serving  for  one  year.  For  the  circuit  and  superior  courts  of 
Cook  County,  the  constitution  prescribes  that  “the  judge  having  the 
shortest  unexpired  term  shall  be  chief  justice  of  the  court  of  which  he 
is  a  judge.  In  case  there  are  two  or  more  whose  terms  expire  at  the 
same  time,  it  may  be  determined  by  lot  which  shall  be  chief  justice”. 
Under  the  statute  creating  the  municipal  court  in  Chicago  the  chief 
justice  is  separately  elected  as  such,  and  is  given  large  authority  in  the 
control  of  the  court’s  business.  In  a  number  of  states  chief  justices 
of  the  supreme  court  serve  in  rotation  for  short  periods  of  time  as 
in  Illinois.  In  a  few  states  he  is  elected  to  the  position  of  chief 
justice.10  In  Delaware,  the  chief  justice  is  appointed  as  such,  and 
in  Maryland  he  is  appointed  from  the  members  of  the  court  by  the 
governor,  with  the  consent  of  the  senate.  Of  course,  a  limited  tenure 
of  judges  prevents  the  choice  of  a  chief  justice  to  serve  for  a  long 
period.  Under  the  plan  proposed  by  Judge  Gilbert,  the  supreme  court 
is  to  appoint  a  chief  justice  of  the  Cook  County  court. 


Methods  of  electing  judges  of  the  supreme  court.  There  are 

three  methods  of  voting  for  judges  of  the  highest  court  in  the  states 
where  these  judges  are  elected  by  a  popular  vote. 

In  one  group  of  states,* 11  the  state  is  divided  into  districts,  and 
the  voters  of  each  district  elect  one  or  more  judges  to  the  highest  court, 
d  his  is  the  method  used  in  Illinois.  In  another  group  of  states,12 
the  state  is  divided  into  districts,  and  one  judge  is  elected  from  each 
district  by  the  voters  of  the  state  at  large.  In  a  third  group  of  states 
the  judges  of  the  highest  court  are  elected  from  the  state  at  large  by 
the  voters  of  the  entire  state.13 

9  A  proposed  judiciary  article  for  the  constitution  of  1920,  with  explana¬ 
tory  notes.  By  Hiram  T.  Gilbert. 

10  Arkansas,  California,  Minnesota,  Montana,  Nebraska,  New  York. 

11  Illinois,  ‘Mississippi,  Louisiana. 

12  Oklahoma,  Indiana,  Kentucky,  South  Dakota. 

13  Alabama,  Arizona.  Arkansas,  California,  Colorado,  Florida,  Georgia,  Idaho, 
Iowa,  Kansas,  Michigan.  Minnesota,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Mexico,  New  York,  North  Dakota,  Ohio,  Oregon,  Pennsylvania,  Tennessee, 
Texas,  Utah,  Washington,  Wtest  Virginia,  Wyoming. 
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Election  by  districts  tends  to  obtain  the  representation  of  both 
leading  political  parties  in  the  highest  court.  Where  the  judges  are 
elected  by  the  voters  of  the  state  at  large  the  court  is  likely  to  be  com¬ 
posed  of  members  of  the  same  political  party. 

The  purpose  of  electing  judges  of  the  highest  court  from  districts 
is  to  give  each  section  of  the  state  representation.  In  Illinois,  the 
present  election  districts  do  not  give  equality  of  representation.  The 
following  table  shows  the  population  of  the  Illinois  districts  according 
to  the  census  of  1910 : 


First  .  . 
Second 
Third  . 
Fourth 
Fifth  . 
Sixth  . 
Seventh 


605,250 

..565,573 

631,746 

402,040 

400,263 

414,873 

2,618,846 


5,638,591 

The  general  assembly  has  power  to  change  the  boundaries  of  the 
districts  under  certain  restrictions,  but  have  made  no  changes  since 
1903.  In  1903  the  boundaries  of  the  fourth  district  were  changed, 
and  incidentally  the  boundaries  of  the  second,  fifth  and  sixth  dis¬ 
tricts.14 

The  constitution  provides  that :  “The  boundaries  of  the  districts 
may  be  changed  at  the  session  of  the  general  assembly  next  preceding 
the  election  for  judges  therein,  and  at  no  other  time;  but  whenever 
such  alterations  shall  be  made  the  same  shall  be  upon  the  rule  of 
equality  of  population,  as  nearly  as  county  boundaries  will  allow,  and 
the  districts  shall  be  composed  of  contiguous  counties,  in  as  nearly 
compact  form  as  circumstances  will  permit’’. 

The  elections  of  the  judges  of  the  supreme  court  do  not  take 
place  at  the  same  time,  and  in  changing  the  boundaries  of  one  district 
the  boundaries  of  others  must  also  be  changed.  It  was  held  in  People 
v  Rose,  203  Illinois,  46  (1903)  that  the  general  assembly  could  change 
the  boundaries  of  one  district  at  the  session  next  preceding  the  elec¬ 
tion  of  the  judge  in  that  district,  although  in  making  the  change,  the 
boundaries  of  other  districts  were  also  incidentally  changed. 

The  constitution  provides  that  “the  alterations  shall  be  made  upon 
the  rule  of  equality,  as  nearly  as  county  boundaries  will  allow”.  This 
provision  has  not  been  construed  by  the  courts.  If  it  means  that  a  por¬ 
tion  of  a  county  can  not  be  formed  into  a  district,  and  that  a  district 
must  be  composed  of  one  or  more  whole  counties,  Cook  County  cannot 
without  constitutional  change  be  given  proportionate  representation 
upon  the  supreme  court  since  its  population  according  to  the  census  of 
1910  was  2,405,233  and  the  population  of  the  state  was  5,638,591. 
This  county  would  be  entitled  to  three  of  the  seven  judges  in  the 
supreme  court,  if  apportionment  were  to  be  based  purely  cn  popula¬ 
tion. 


14  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  la  and  lb. 
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Tenure.  The  tenure  of  judges  in  Illinois  varies  in  the  different 
courts.  Justices  of  the  peace  and  the  probate,  county  and  city  judges 
hold  their  offices  for  a  term  of  four  years.  The  municipal  court  judges 
of  Chicago,  the  superior  court  judges  and  the  circuit  court  judges  for 
a  term  of  six  years,  and  the  supreme  court  judges  for  a  term  of  nine 
years.  There  has  been  some  agitation  for  a  longer  term  for  the  su¬ 
preme  court  judges  and  for  a  uniform  tenure  for  the  trial  judges. 

In  other  states  where  the  judges  are  elected  by  the  people  the 
terms  of  the  highest  judges  range  from  four  to  twenty-one  years.  The 
longest  terms  are  in  Pennsylvania — twenty-one  years ;  Maryland,  fif¬ 
teen  years;  New  York,  fourteen  years;  California,  Louisiana  and  West 
Virginia,  twelve  years,  and  Missouri  and  Wisconsin  ten  years.  In 
seventeen  states  the  term  is  six  years.10  In  most  of  these  states  the 
trial  judges  are  chosen  for  shorter  terms. 

In  the  four  states  where  the  highest  judges  are  elected  by  the 
legislature,  the  term  is  for  life  in  Rhode  Island,  twelve  years  in  Vir¬ 
ginia,  ten  years  in  South  Carolina  and  two  years  in  Vermont.  In  Illi¬ 
nois  before  1848  the  judges  were  appointed  by  the  legislature  during 
good  behavior. 

In  Massachusetts  and  New  Hampshire  the  highest  judges  are 
appointed  for  life;  in  Delaware  for  twelve  years;  in  Connecticut  for 
eight  years,  in  Maine  for  seven  years,  and  in  New  Jersey  for  six  years. 
The  United  States  judges  are  appointed  for  life. 

The  advocates  of  long  terms  for  judges  contend  that  such  tenures 
tend  to  make  judges  more  impartial,  as  it  removes  them  from  the 
necessity  of  seeking  re-election ;  that  it  tends  to  produce  a  stronger 
bench  as  it  gives  the  judges  greater  opportunity  to  learn  the  judicial 
duties  and  to  gain  experience.  It  is  also  contended  that  the  frequent 
elections  are  an  unwarranted  expense  ;  and  that  a  short  tenure  limits 
the  available  material  for  judicial  officers,  as  many  of  the  best  qualified 
lawyers  will  not  give  up  their  practice  for  an  uncertain  tenure. 

On  the  other  hand  the  opponents  of  long  terms  believe  that  a  se¬ 
cure  tenure  tends  towards  arbitrariness  and  ill-treatment  of  lawyers 
and  litigants  by  the  judges,  and  takes  away  the  motive  of  judges  to 
give  their  best- efforts  to  their  work. 


Removal  of  judges.  In  Illinois  judges  may  be  removed  by  im¬ 
peachment  or  by  the  general  assembly.  Section  30  of  Article  VI  of 
the  constitution  provides:  “The  general  assembly  may,  for  cause  en¬ 
tered  on  the  journals,  upon  due  notice  and  opportunity  for  defense, 
remove  from  office  any  judge,  upon  concurrence  of  three-fourths  of 
all  members  elected.” 

Neither  method  offers  an  easy  means  of  removing  an  incompetent 
or  corrupt  judge.  With  short  tenures  and  popular  elections,  the  elec¬ 
tors  are  afforded  a  way  of  retiring  unsatisfactory  judges.  If  the 

u  Alabama,  Arizona,  Florida,  Georgia,  Idaho,  Indiana,  Iowa,  Kansas  Minne¬ 
sota,  Montana,  Nebraska,  Nevada,  North  Dakota^  Oklahoma,  South  ’Dakota 
Texas,  Washington. 
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tenure  or  method  of  selecting  judges  is  changed,  other  methods  of  re¬ 
moving  judges  may  be  desirable. 

In  some  of  the  states,  judges  may  be  removed  only  by  impeach¬ 
ment,  although  a  number  of  states  have  constitutional  provisions  for 
removing  judges  for  cause,  by  the  legislature,  or  by  the  governor  upon 
address  by  the  legislature.  Usually  a  concurrence  of  two-thirds  of  the 
members  elected  or  two-thirds  of  each  house  is  necessary. 

In  the  states  which  permit  removal  of  judges  by  other  proceedings 
than  impeachment  the  constitutions  of  Illinois,  Kansas,  Nevada,  New 
York,  North  Carolina,  Ohio,  Tennessee,  Utah,  Virginia,  West  Virginia, 
Washington  and  Missouri,  provide  for  their  removal  by  the  legislature, 
while  the  constitutions  of  Arkansas,  Connecticut,  Kentucky,  Massachu¬ 
setts,  Texas,  Wisconsin,  Maryland,  Michigan  and  Pennsylvania  pro¬ 
vide  that  judges  may  be  removed  by  the  governor  upon  the  address  of 
the  legislature.  In  Massachusetts  and  Virginia,  extraordinary  ma¬ 
jorities  are  not  required  for  this  purpose.  Two-thirds  of  the  members 
elected  or  two-thirds  of  each  house  must  concur  in  all  of  the  other 
states  except  Washington  and  Illinois.  In  these  states  three-fourths  of 
the  members  elected  to  each  house  must  concur.  Until  the  constitution 
of  1870,  a  two-thirds  majority  was  specified  in  Illinois. 

In  a  few  states  the  causes  for  which  judges  may  be  removed  by 
legislative  action  are  specified.  The  constitutions  of  Nevada,  Mich¬ 
igan,  Mississippi  and  Pennsylvania  provide  that  judges  may  be  re¬ 
moved  for  cause,  not  sufficient  for  impeachment.  In  North  Carolina 
the  only  causes  for  which  the  legislature  may  remove  is  mental  or 
physical  disability.  In  West  Virginia  “age,  disease,  mental  or  bodily 
infirmity  or  intemperance”  making  them  incapable  of  discharging  their 
duties  are  specified.  In  Missouri,  inability  to  discharge  duties  with 
efficiency  by  reason  of  continued  sickness  or  physical  or  mental  dis¬ 
ability  are  the  only  causes  specified.  In  Washington  “incompetency, 
corruption,  malfeasance  or  delinquency  in  office  or  other  sufficient 
cause”  is  required.  In  Louisiana  “high  crimes  and  misdemeanors,  non¬ 
feasance  or  malfeasance  in  office,  incompetency,  corruption,  favoritism, 
extortion  or  oppression  in  office,  gross  misconduct  or  habitual  drunken¬ 
ness”  are  the  causes.  In  Texas  “wilful  neglect  of  duty,  incompetency, 
habitual  drunkenness,  oppression  in  office,  or  other  reasonable  cause 
not  sufficient  for  impeachment.” 

In  Indiana  the  constitution  provides  that  “any  judge  who  shall 
have  been  convicted  of  corruption  or  other  high  crime  may,  on  in¬ 
formation  in  the  name  of  the  state  be  removed  from  office  by  the  su¬ 
preme  court  or  in  such  other  manner  as  may  be  prescribed  by  law”. 
The  Illinois  constitution  provides  that  all  officers  mentioned  in  the 
judicial  article,  other  than  judges  “shall  be  removed  from  office  on 
prosecution  and  final  conviction  for  misdemeanor  in  office”. 

In  Massachusetts  a  constitutional  amendment  was  adopted  in 
1918,  which  provides  that  the  governor,  with  consent  of  the  council, 
may  after  due  notice  and  hearing  retire  judges  because  of  advanced 
age  or  mental  or  physical  disability. 

The  subject  of  removal  will  be  found  discussed  in  bulletins  dealing 
with  the  legislative  and  executive  departments.  The  discussion  here.,  is 
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limited  to  the  removal  of  judges  although  attention  should  be  directed 
to  the  fact  that  in  Illinois  state’s  attorneys  (who  are  dealt  with  in  the 
judicial  article  of  the  constitution)  are  removable  only  on  conviction  for 
misdemeanor  in  office,  although  their  official  position  gives  them  control 
of  the  machinery  for  the  prosecution  of  offenses.  The  constitution  ap¬ 
plies  the  same  method  of  removal  to  other  officers  than  judges  who  are 
provided  for  in  the  judicial  article,  and  justices  of  the  peace  are  prob¬ 
ably  so  removable;10  they  are  not  styled  judges  by  the  constitution. 
Justices  of  the  peace  for  Chicago  before  their  abolition  in  1905  under 
authority  of  the  constitutional  amendment  of  1904,  were  by  express 
constitutional  provision  subject  to  removal  “by  summary  proceeding  in 
the  circuit  or  superior  court,  for  extortion  or  other  malfeasance”. 

Certainly  the  methods  of  removing  judges  are  too  cumbersome  if 
justices  of  the  peace  are  included  under  this  designation,  and  even  as 
to  judges  of  courts  of  record  impeachment  or  removal  by  three-fourths 
of  all  members  elected  to  each  house  are  unlikely  to  be  employed  in 
other  than  exceptional  cases.  Only  one  impeachment  of  a  judge  has 
been  attempted  in  Illinois  (that  of  Judge  Theophilus  W.  Smith  of  the 
supreme  court  in  1833),  and  in  that  case  an  acquittal  resulted,  although 
a  majority  of  the  senators  were  for  conviction.  In  no  case  has  a  judge 
been  removed  by  action  of  the  two  houses.  In  Massachusetts  there 
have  been  removals  both  by  impeachment  and  by  address  of  the  two 
houses.17 


Retirement.  Connecticut,  New  Hampshire,  New  York,  Mary¬ 
land  and  Louisiana  have  constitutional  provisions  relating  to  the  retire¬ 
ment  of  judges  on  account  of  age.  In  Connecticut  and  New  Hampshire 
a  judge  is  ineligible  to  serve  after  he  reaches  the  age  of  seventy.  In 
New  York  a  judge  must  retire  on  the  last  day  of  December  after  reach¬ 
ing  the  age  of  seventy,  and  in  Maryland,  a  judge  must  retire  at  seventy 
unless  the  legislature  sees  fit  to  continue  him  for  the  rest  of  his  term. 
In  1910  a  constitutional  amendment  was  adopted  in  Louisiana  by  which 
judges  of  the  superior  court  who  have  served  for  fifteen  years  may  re¬ 
tire  on  full  pay  upon  reaching  the  age  of  seventy-five.  In  1918  an 
amendment  in  the  same  state  permits  district  judges  to  retire  on  full 
pay  upon  reaching  the  age  of  seventy-five,  provided  they  have  served 
twenty-five  years. 

The  Illinois  general  assembly  passed  an  act  in  1919  providing  that 
judges  of  the  supreme,  circuit,  superior,  probate,  county,  city  or  mu¬ 
nicipal  courts  who  have  reached  the  age  of  sixty-five  and  have  served 
twenty- four  yeais  in  any  one  or  more  of  such  courts,  may  upon  re¬ 
tirement  receive  an  annual  pension  equal  to  one-half  the  annual  com¬ 
pensation  received  during  their  last  year  of  service. 


16  The  attorney  general  has  taken  this  view. 
Attorney  General,  1914,  p.  1201. 
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Vacancies.  Article  VI,  Section  32,  of  the  constitution  provides 
that  vacancies  of  officers  provided  for  in  the  judicial  article  of  the  con¬ 
stitution  shall  be  filled  by  election ;  but  where  the  unexpired  term  does 
not  exceed  one  year,  vacancies  of  judges  shall  be  filled  by  appointment 
of  the  governor. 

The  statutes  provide  that  when  a  vacancy  shall  occur  in  the  office 
of  judge  of  the  supreme  court,  judge  of  the  circuit  court  or  judge  of 
the  county  court,  the  clerk  of  the  court  in  which  the  vacancy  exists  shall 
notify  the  governor  of  such  vacancy.  If  the  vacancy  occurs  within  one 
year  before  the  expiration  of  the  term  of  office  made  vacant,  the  gov¬ 
ernor  fills  such  vacancy  by  appointment;  but  if  the  unexpired  term  ex¬ 
ceeds  one  year,  the  governor  issues  a  writ  of  election  as  in  other  cases 
of  vacancies  to  be  filled  by  election.18 

In  order  to  reduce  the  expense  of  special  elections,  it  is  usual  to 
call  these  elections  at  a  time  when  other  elections  are  being  held.  This 
often  causes  a  vacancy  to  exist  for  some  time  before  it  is  filled.  In  the 
city,  county,  probate,  circuit  or  superior  courts  the  inconvenience 
caused  by  a  vacancy  may  be  obviated  by  calling  other  judges  to  hold 
court  in  the  city,  county  or  circuit  where  the  vacancy  exists,  as  the 
statutes  provide  for  the  exchange  of  county  judges  with  each  other  and 
with  probate  judges,19  and  the  exchange  of  city  and  circuit  judges,20 
and  for  the  assigning  of.  circuit  judges  to  other  circuits.21  There  is  no 
provision,  however,  for  assigning  other  judges  to  assist  in  the  supreme 
court. 

In  other  states  where  judges  are  elected,  it  is  common  for  the  con¬ 
stitution  to  prescribe  that  vacancies  in  the  highest  court  shall  be  filled 
by  appointment  by  the  governor  until  a  successor  is  elected  and  quali¬ 
fied.  Many  of  the  constitutions  also  specify  when  the  successor  shall 
be  elected.  In  Arizona,  California,  Colorado,  Georgia,  New  Mexico, 
North  Dakota,  Oklahoma,  Washington  and  South  Dakota,  the  consti¬ 
tutions  provide  that  the  vacancy  shall  be  filled  by  the  governor  until  the 
successor  shall  be  elected  and  shall  qualify,  and  that  the  successor  shall 
be  elected  at  the  next  general  election.  In  other  states  in  which  the 
governor  appoints  until  the  successor  is  elected,  it  is  provided  that  the 
successor  shall  be  elected  at  the  first  general  election  occurring  more 
than  thirty  days  after  the  vacancy  (Nebraska)  and  more  than  six 
months  (Alabama).  If  the  unexpired  term  does  not  exceed  one  year 
in  Illinois,  the  governor  may  appoint  for  such  term ;  in  Arkansas  the 
governor  can  appoint  for  the  full  unexpired  term  if  it  is  not  more  than 
nine  months,  and  in  West  Virginia,  if  it  is  not  more  than  two  years. 


Additional  judges,  temporary  vacancies  and  ad  litem  appoint¬ 
ments.  In  case  a  judge  of  the  city,  county,  probate,  circuit,  or 
superior  court  is  incapacitated  or  for  any  reason  is  unable  to  sit,  an¬ 
other  judge  may  be  called  in  to  sit  for  him,  as  the  statute  allows  inter- 


18  Hurd’s  Revised  Statutes,  Chap.  46,  sec.  131. 

19  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  215a,  239a. 

20  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  245. 

21  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  82i. 
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change  of  county  judges  with  each  other  and  with  probate  judges,  the 
interchange  of  city  and  circuit  judges,  and  the  assignment  of  circuit 
judges  to  other  circuits.  These  provisions  permit  circuit  judges  to  be 
called  to  another  circuit  to  assist  when  a  court  gets  behind  with  its 
work.  An  Act  of  1911  provided  that  the  supreme  court  might  appoint 
three  lawyers  in  any  appellate  district  to  assist  the  appellate  judges  in 
that  district,  but  the  operation  of  the  act  was  limited  to  a  two-year 
period  and  no  action  was  taken  under  it.  No  provision  is  made  in  Illi¬ 
nois  for  calling  judges  to  assist  in  the  supreme  court,  when  one  of  the 
supreme  court  judges  is  incapacitated  or  when  the  court  is  unable  to 
keep  up  with  its  work. 

The  increased  litigation  in  this  state,  has  caused  measures  to  be 
taken  at  various  times  to  relieve  the  supreme  court  of  some  of  its 
work.  The  constitution  of  1870  increased  the  number  of  supreme  court 
judges  from  three  to  seven,  and  permitted  the  general  assembly  to  cre¬ 
ate  appellate  courts.  In  1877  appellate  courts  were  created.  In  1909  a 
statute  was  passed  making  decisions  of  the  appellate  court  final  in  many 
cases  in  which,  before  this  time,  an  appeal  could  be  taken  to  the  su¬ 
preme  court.  As  litigation  increases,  other  measures  to  relieve  the  su¬ 
preme  court  of  some  of  its  work  will  probably  be  necessary.  Under 
these  conditions  it  may  be  desirable  to  provide  for  calling  other  judges 
to  assist  when  the  court  falls  behind  in  its  work. 

The  New  York  constitution  provides  that:  “Whenever  and  as 
often  as  a  majority  of  the  judges  of  the  Court  of  Appeals  shall  certify 
to  the  governor  that  said  court  is  unable,  by  reason  of  the  accumula¬ 
tion  of  causes  pending  therein,  to  hear  and  dispose  of  the  same  with 
reasonable  speed,  the  governor  shall  designate  not  more  than  four 
justices  of  the  supreme  court  to  serve  as  associate  judges  of  Court  of 
Appeals”. 

Two  states,  Virginia  and  Ohio,  have  constitutional  provisions 
permitting  a  special  court  to  be  called.  The  Virginia  provision  per¬ 
mits  the  general  assembly  to  provide  from  time  to  time  for  a  special 
court  to  try  cases  on  the  supreme  court  docket  which  the  court  cannot 
dispose  of  with  convenient  dispatch,  or  in  which  the  majority  of  the 
judges  of  the  supreme  court  are  so  situated  that  it  is  improper  for 
them  to  sit.  This  court  must  be  composed  of  not  less  than  three  or 
more  than  five  judges  of  the  circuit  or  city  courts,  or  of  judges  of  the 
circuit  or  city  courts,  together  with  one  or  more  judges  of  the  supreme 
court.  A  satisfactory  use  of  this  provision  was  made  under  the  Vir¬ 
ginia  constitution  of  1869. 

In  Ohio  the  general  assembly  may  on  application  of  the  supreme 
court  provide  for  the  appointment  of  a  commission  of  five  members 
to  dispose  of  such  part  of  the  supreme  court  docket  as  may  be  assigned 
to  it.  These  commissioners  are  appointed  by  the  governor  with  the 
advice  and  consent  of  the  senate.  The  term  of  the  commissioners  can¬ 
not  exceed  two  years,  and  this  commission  cannot  be  created  oftener 
than  once  in  ten  years. 

Constitutional  provisions  are  made  in  several  states  for  the  ap¬ 
pointment  ad  litem  of  judges  in  the  highest  court  in  case  of  inability 
of  one  or  more  of  the  judges  of  such  court  to  sit.  In  Georgia,  Ar- 
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kansas,  Delaware,  Rhode  Island,  Tennessee,  Texas,  Kentucky,  and 
Minnesota,  this  appointment  is  made  by  the  governor.  In  Arizona, 
California,  Louisiana,  Idaho,  Montana,  New  Mexico,  North  Dakota 
and  Vermont,  the  appointment  is  made  by  the  remainedr  of  the  court. 

The  appointment  is  required  to  be  from  judges  of  the  general 
trial  court  in  Georgia,  Arizona,  Idaho,  New  Mexico,  Montana,  North 
Dakota  and  Vermont;  from  the  judges  of  intermediate  court  of  ap¬ 
peals  in  California,  and  from  the  judges  of  the  intermediate  court  of 
appeals  or  the  judges  of  the  general  trial  courts  in  Louisiana.  In 
Missouri  and  Mississippi,  the  parties  themselves  may  make  the  ap¬ 
pointment,  but  in  case  the  parties  cannot  agree,  the  court  appoints  the 
judge  ad  litem  in  Missouri  and  the  governor  in  Mississippi. 

The  statements  made  above  relate  to  appointments  in  the  highest 
state  courts.  A  number  of  states  also  have  constitutional  provisions 
regarding  the  appointment  of  judges  ad  litem  of  pro  tempore  for 
the  trial  of  particular  cases.  Some  provide  that  the  parties  may  agree 
upon  an  attorney  at  law  for  the  purpose.22  Several  provide  for  an¬ 
other  method  of  choice  if  the  parties  cannot  agree,.23  and  in  Okla¬ 
homa  in  case  the  judge  is  disqualified  and  the  parties  cannot  agree, 
a  judge  pro  tempore  is  elected  by  the  members  of  the  bar  present,  at  the 
request  of  either  party.  Under  statutes  in  Indiana  and  Louisiana, 
the  regular  judge  may  in  certain  cases  designate  a  lawyer  to  serve, 
and  in  South  Carolina  the  governor  may  commission  a  lawyer  for  the 
purpose.24  Kentucky  also  has  a  statute  permitting  parties  in  certain 
cases  to  agree  upon  an  attorney  to  hold  court.  Letters  received  from 
a  number  of  states  indicate  that  little  use  is  made  of  provisions  for 
ad  litem  trial  judges. 

22  California.  Florida,  Idaho,  Montana,  New  Mexico,  Utah,  Washington. 

23  Alabama,  Mississippi,  Texas. 

24  The  Tennessee  constitution  also  authorizes  a  similar  plan. 
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VII.  INDICTMENT  AND  INFORMATION. 


Constitutional  and  statutory  provisions  in  Illinois.  The  con¬ 
stitution  of  1818  (Art.  VIII.,  Sec.  10)  provided  that  “no  person  shall 
for  any  indictable  offense  be  proceeded  against  criminally,  by  informa¬ 
tion,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service,  in  time  of  war  or  public  danger,  by 
leave  of  the  courts  for  oppression  or  misdemeanor  in  office.” 

The  constitution  of  1848  (Art.  XIII.,  Sec.  10)  provided  “no 
person  shall  be  held  to  answer  for  a  criminal  offense  unless  on  the 
presentment  or  indictment  of  a  grand  jury,  except  in  cases  of  im¬ 
peachment,  or  in  cases  cognizable  by  justices  of  the  peace,  or  arising 
in  the  army  or  navy,  or  in  the  militia,  when  in  actual  service  in  time 
of  war  or  public  danger;  provided,  that  justices  of  the  peace  shall  try 
no  person,  except  as  a  court  of  inquiry  for  any  offense  punishable 
with  imprisonment  or  death,  or  fine  above  $100. 

The  proposed  constitution  of  1862  contained  the  following  pro¬ 
vision :  (Art.  II,  Sec.  11)  “That  all  offenses,  less  than  felony,  and  in 
which  the  punishment  is  by  fine  or  imprisonment  otherwise  than  in 
the  penitentiary  shall  be  tried  summarily  before  a  court  authorized  by 
law  to  try  the  same,  upon  information  under  oath,  without  present¬ 
ment  or  indictment  of  a  grand  jury,  saving  to  the  defendant  in  all 
cases  the  right  of  appeal;  and  no  person  shall  be  held  to  answer  for 
any  higher  criminal  offense,  unless  on  presentment  or  indictment  of 
a  grand  jury,  except  in  cases  of  impeachment,  or  in  cases  arising  in 
the  army  or  navy  or  in  the  militia  when  in  actual  service,  in  time  of 
war  or  public  danger.” 

In  the  constitutional  convention  of  1869-70,  an  attempt  was  made 
to  abolish  the  grand  jury  by  providing  that  no  grand  jury  should  be 
appointed  or  empaneled  in  the  circuit  court,  but  that  offenses  should 
be  prosecuted  in  such  manner  as  might  be  provided  by  law.1  The 
attempt  failed  but  the  constitution  of  1870  provides  that  the  grand 
jury  may  be  abolished  by  law  in  all  cases. 

Article  II.,  Section  8,  of  the  constitution  of  1870  provides:  “No 
person  shall  be  held  to  answer  for  a  criminal  offense,  unless  on  in¬ 
dictment  of  a  grand  jury,  except  in  cases  in  which  the  punishment  is 
by  fine,  or  imprisonment  otherwise  than  in  the  penitentiary,  in  cases 
of  impeachment,  and  in  cases  arising  in  the  army  and  navy,  or  in 
the  militia,  when  in  service  in  time  of  war  or  public  danger;  Provided, 
that  the  grand  jury  may  be  abolished  by  law  in  all  cases.” 

The  general  assembly  has  not  exercised  its  power  to  abolish 
the  grand  jury.  An  indictment  by  a  grand  jury  is  therefore  necessary 

1  Debates  and  Proceedings,  Constitutional  Convention,  1869-70,  p.  1439. 
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in  order  to  start  prosecutions  for  all  crimes  except  where  the  punish¬ 
ment  is  by  fine  or  imprisonment  otherwise  than  in  the  penitentiary. 
The  words  “except  in  cases  in  which  the  punishment  is  by  fine  or  im¬ 
prisonment  otherwise  than  in  the  penitentiary”  has  been  construed  to 
mean  except  in  cases  where  the  punishment  is  by  fine  or  imprisonment 
otherwise  than  in  the  penitentiary,  or  both.  Hence  a  prosecution  for 
a  crime  punishable  by  both  fine  and  imprisonment  in  jail  may  be 
started  by  information.2 

The  supreme  court  in  1910  held  that  petit  larceny  could  be  prose¬ 
cuted  only  by  indictment  since  offenders  were  deprived  of  civil  rights, 
which  was  an  additional  penalty  to  fine  or  imprisonment  otherwise 
than  in  the  penitentiary.3  This  decision  operated  to  deprive  the 
municipal  court  of  Chicago  of  jurisdiction  over  petit  larceny  cases, 
inasmuch  as  the  statutory  jurisdiction  of  this  court  does  not  extend 
to  indictable  offenses.  However,  legislation  of  1911  removed  petit 
larceny  from  the  list  of  infamous  crimes,  and  makes  it  possible  to 
prosecute  such  an  offense  on  information. 

At  common  law  the  grand  jury  must  be  composed  of  not  less  than 
twelve  nor  more  than  twenty-three,  and  twelve  must  concur  to  find  a 
true  bill.  The  statutes  of  Illinois  provide  that  twenty-three  shall  con¬ 
stitute  a  full  panel  but  that  sixteen  may  transact  business.  To  render 
a  true  bill  twelve  must  concur.4  To  what  extent  the  constitution  limits 
the  power  of  the  general  assembly  to  fix  the  number  of  grand  jurors 
has  not  been  decided  in  Illinois. 

In  Wisconsin,  under  a  similar  constitutional  provision  relating  to 
indictments  by  a  grand  jury,  it  was  held  that  the  general  assembly  could 
fix  the  number  constituting  the  grand  jury  at  any  number  between 
twelve  and  twenty-three,  and  that  a  statute  providing  that  no  more 
than  seventeen  or  less  than  fifteen  persons  shall  be  sworn  upon  the 
grand  jury  was  valid.5  The  Wisconsin  court  apparently  took  the  view 
that  the  constitutional  provision  preserved  to  the  accused  the  right  to 
be  indicted  by  not  less  than  twelve  nor  more  than  twenty-three.  In 
Florida,  under  a  constitutional  provision  similar  to  those  of  Illinois 
and  Wisconsin,  it  was  held  that  the  constitution  contemplated  a  grand 
jury  substantially  as  it  existed  at  common  law,  and  that  a  statute  fixing 
the  number  of  grand  jurors  at  twelve  was  valid,  but  that  a  portion  of 
the  statute  permitting  indictment  by  concurrence  of  eight  grand  jurors 
was  in  conflict  with  the  constitutional  guarantee.6  It  is  probable,  there¬ 
fore,  that  the  general  assembly  in  Illinois  has  no  constitutional  power 
to  fix  the  number  of  grand  jurors  at  less  than  twelve  or  more  than 
twenty-three,  or  to  provide  that  less  than  twelve  may  concur  to  find  an 
indictment,  but  that  it  may  fix  the  number  constituting  a  grand  jury  at 
any  number  between  twelve  and  twenty-three. 

The  circuit  court  has  general  criminal  jurisdiction,  but  by  statute 
all  criminal  offenses  cognizable  in  this  court  are  prosecuted  by  indict- 


2  People  v  Glowacki,  236  Ill.  612  (1908). 

3  People  v.  Russell,  245  111.  268  (1910). 

4  Hurd’s  Revised  Statutes,  Chap.  78,  Secs.  16,  17. 

B  Brucker  v  State,  16  Wis.  355  (1863). 

0  English  v  The  State,  31  Fla.  340  (1893). 
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ments,  even  though  the  offenses  may  be  punishable  by  fine  or  by  im¬ 
prisonment  otherwise  than  in  the  penitentiary.' 

In  offenses  over  which  justices  of  the  peace  have  jurisdiction  and 
in  cases  before  the  municipal  court  of  Chicago,  in  which  the  punish¬ 
ment  is  by  fine  only,  prosecution  may  be  begun  by  affidavit  of  any 
competent  person.8 

Criminal  cases  cognizable  in  the  county  court  and  those  cognizable 
in  the  municipal  court  (other  than  the  ones  just  referred  to)  must  be 
prosecuted  by  information.  The  information  may  be  by  the  state’s 
attorney,  attorney  general,  or  any  other  person,  but  when  it  is  by  any 
other  person,  the  court  must  satisfy  itself  that  there  is  probable  cause 
for  filing  the  information.9 

An  information  must  charge  the  accused  positively  with  the  com¬ 
mission  of  an  offense,  and  it  is  not  sufficient  to  make  such  charge  on 
information  and  belief.10  The  information  must  state  the  offense 
charged,  with  the  same  certainty  that  is  required  in  an  indictment,  and 
the  proceedings  on  it  are  substantially  the  same  as  on  an  indictment  in 
the  circuit  court. 

Cases  started  by  indictment  in  the  circuit  court  may  be  transferred 
to  the  county  court  for  trial ;  and  cases  started  in  the  criminal  court  of 
Cook  County  may  be  transferred  to  the  municipal  court  of  Chicago  for 
trial,  but  in  such  a  case  the  indictment  must  allege  that  the  case  arose 
within  the  territorial  limits  of  the  city  of  Chicago.*  11 


Proceedings  in  commitment  and  indictment.  When  an  in¬ 
dictable  crime  has  been  committed  any  justice  of  the  peace  or  judge  of 
a  court  of  record  has  authority  to  issue  a  warrant  upon  a  proper  com¬ 
plaint.  When  a  complaint  is  made  the  judge  or  justice  of  the  peace 
must  examine  on  oath  the  complainant,  reduce  the  complaint  to  writing 
and  cause  it  to  be  subscribed  and  sworn  to  by  the  complainant.  The 
justice  of  the  peace  or  judge  then  may  issue  a  warrant  requiring  that 
the  accused  be  brought  before  the  justice  or  judge  issuing  the  war¬ 
rant,  or  in  his  absence  before  any  other  justice  or  judge  in  the  county.12 
Upon  arrest  the  accused  is  brought  before  the  judge  or  justice  for  a 
hearing.  The  examining  magistrate  hears  evidence  both  for  and 
against  the  accused,13  in  the  presence  of  the  party  charged.  If  it  ap¬ 
pears  that  an  offense  has  been  committed  and  there  is  probable  cause 
to  believe  the  prisoner  is  guilty,  he  is  held  to  await  action  by  the  grand 
jury.14  The  municipal  court  of  Chicago  acts  as  an  examining  and 
committing  body  within  the  limits  of  that  city.15 

An  indictment  by  the  grand  jury  is  necessary  under  the  statute  be¬ 
fore  a  person  held  to  trial  in  the  circuit  court  can  be  tried ;  and  is  re¬ 
quired  by  the  constitution,  except  where  the  punishment  is  by  fine  or 

7  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  394. 

8  Hurd’s  Revised  Statutes,  Chap.  78.  Secs.  164-178.  Chap.  37,  Sec.  290. 

9  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  207,  290. 

10  People  v  Clark,  280  Ill.  160  (1917). 

11  Miller  v  People,  230  Ill.  65  (1907). 

12  Hurd’s  Revised  Statutes,  Chap.  38,  Secs.  347-349. 

43  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  360. 

14  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  363. 

16  Hurd’s  'Revised  Statutes,  Chap.  37,  Sec.  313c. 
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imprisonment,  otherwise  than  in  the  penitentiary.  The  grand  jury  may 
return  an  indictment  where  there  has  been  no  arrest  or  preliminary  ex¬ 
amination.  The  court  may  instruct  the  grand  jury  to  inquire  into 
crimes  or  the  state’s  attorney  may  present  bills  to  the  grand  jury  to  act 
upon. 

The  court  instructs  the  grand  jury  in  open  court,  after  which  they 
retire  to  their  room  to  consider  such  matters  as  may  be  brought  before 
them.  It  is  the  duty  of  the  state’s  attorney  to  prepare  and  submit  to 
the  grand  jury  for  their  action  bills  of  indictment  against  persons  he 
may  deem  to  be  offenders,  who  have  not  had  preliminary  examination, 
as  well  as  against  those  who  have  been  held  upon  preliminary  ex¬ 
aminations.  The  grand  jury,  may,  however,  act  upon  matters  which 
are  not  presented  to  it  by  the  court  or  state’s  attorney.  The  grand  jury 
has  authority  to  summon  witnesses.  The  foreman  of  the  grand  jury 
has  power  to  swear  or  affirm  the  witnesses.  The  grand  jury  can  hear 
only  the  witnesses  on  behalf  of  the  people.16  The  indictments  must  be 
returned  in  open  court  or  the  trial  is  improper.17 

The  deliberations  of  the  grand  jury  are  required  to  be  secret.  One 
witness  may  not  be  present  during  the  examination  of  another.18 

The  state’s  attorney  may  be  present  before  the  grand  jury  to  in¬ 
terrogate  witnesses,  to  draw  such  bills  as  the  jurors  are  prepared  to 
find,  and  to  give  such  general  instructions  as  they  may  require ;  he  is 
not  to  influence  or  direct  them  in  respect  to  their  findings ;  nor  ought 
he  to  be  present  when  they  are  deliberating  upon  the  evidence,  or  when 
their  vote  is  taken.19 


Formal  requisites  of  the  indictment.  The  statutes  of  Illinois 
provide  that  “every  indictment  or  accusation  of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  correct  which  states  the  offense  in 
the  terms  and  language  of  the  statutes  creating  the  offense,  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  understood  by  the 
jury.20  The  indictment  must,  however,  set  forth  all  of  the  elements 
of  the  crime,  and  allege  with  completeness  the  state’s  cause  of  action, 
and  must  be  certain.21  An  indictment  for  rape  which  failed  to  state 
that  the  person  raped  was  not  the  wife  of  the  accused,  would  be  bad.22 
An  indictment  will  be  held  bad  for  want  of  certainty  if  it  fails  to  set 
out  a  literal  copy  or  aver  that  the  copy  set  out  is  a  literal  copy  of  an 
instrument  alleged  to  be  forged,23  if  it  fails  to  negative  a  statutory 
exception,24  or  if  it  fails  to  specify  the  coins  or  bills  that  were  the  sub¬ 
ject  of  a  pecuniary  larceny.25 


16  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  406. 

17  People  v  Dennis,  246  Ill.  559  (1910). 

18  People  v  Arnold,  248  Ill.  169  (1911). 

19  Gitchell  v  The  People,  146  Ill.  175,  187  (1893).  See  also  People  v  Harten- 
bower.  283  Ill.  591  (1918). 

20  Hurd’s  Revised  Statutes,  Chap.  38,  Sec.  408. 

21  Millar,  Robert  W.,  Reform  of  Criminal  Pleading,  Ill.  Bar  Assn.,  Proceed¬ 


ings,  1917,  p.  393. 

22  Hurd’s  Revised  Statutes,  Chap.  38,  Sec. 

23  People  v  Tilden,  242  Ill.  536  (1909). 

21  Lequat  v  People,  11  Ill.  330  (1849). 

25  People  v  Hunt,  251  Ill.  446  (1911). 
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Indictments  may  be  quashed  if  the  record  fails  to  show  that  the 
grand  jury  was  duly  summoned,  empaneled  and  sworn.20 


Criticisms  of  the  grand  jury.  In  cases  where  the  accused  is 
arrested  on  a  complaint,  and  examined  by  a  justice  of  the  peace  or  a 
judge,  if  it  is  found  that  an  offense  cognizable  in  the  circuit  court  has 
been  committed,  and  that  there  is  probable  reason  for  believing  the 
accused  guilty,  the  accused  is  bound  over  to  await  the  action  of  the 
grand  jury.  The  grand  jury  must  find  an  indictment  against  the  ac¬ 
cused  before  he  can  be  brought  to  trial.  In  this  procedure  it  is  neces¬ 
sary  for  the  state’s  witnesses  to  appear  before  the  examining  magis¬ 
trate,  the  grand  jury  and  the  trial  court.  It  is  urged  that  this  is  too 
great  a  hardship  upon  the  witnesses. 

It  is  also  contended  that  in  such  cases  the  action  of  the  grand  jury 
is  superfluous,  because  it  acts  merely  as  a  ratifying  body  for  the  ex¬ 
amining  magistrate  or  the  state’s  attorney. 

One  recent  author  defends  the  grand  jury  as  follows:27  “There 
are  many  cases  of  a  trifling  nature  which  are  returned  by  the  com¬ 
mitting  magistrates  and  when  brought  before  the  grand  jury  the  in¬ 
dictments  are  ignored.  In  counties  where  the  volume  of  business  is 
small,  it  would  be  of  little  consequence  if  the  grand  jury  found  true 
bills  even  in  these  cases,  but  in  counties  where  the  volume  of  business 
is  large  ...  it  then  becomes  of  vital  importance  that  there  should  be 
a  tribunal  to  sift  from  the  great  mass  of  cases  those  which  are  too 
trifling  in  their  nature  to  receive  further  prosecution ;  and  this  is  a 
duty  which  could  not  well  devolve  upon  one  single  officer,  for  unless 
testimony  was  heard  by  him,  there  would  be  no  feasible  way  to  de¬ 
termine  which  cases  should  be  prosecuted  and  which  ignored.  If  evi¬ 
dence  is  therefore  to  be  heard,  it  is  wiser  that  it  be  heard  and  con¬ 
sidered  by  a  body  impartially  selected  from  the  people  than  by  a  single 
officer  whose  training  would  incline  him  to  find  grounds  upon  which 
the  prosecution  might  be  sustained.” 

Some  objection  is  made  to  grand  jury  proceedings  because  the  ac¬ 
cused  has  no  opportunity  to  explain  away  the  evidence.  The  proceed¬ 
ings  are  ex  parte,  the  grand  jury  hearing  only  the  evidence  for  the 
state.  Where  the  accused  is  arrested  and  brought  before  a  judge  or  a 
justice  of  the  peace  for  a  preliminary  examination  evidence  both  for 
and  against  the  accused  is  heard. 

It  is  also  contended  that  the  examination  by  the  grand  jury  is  not 
an  economical  proceeding.  In  Cook  County,  276  grand  jurors  served 
during  each  of  the  years  of  1916  and  1917,  and  only  600  persons  were 
drawn  for  grand  jury  service  during  each  of  these  years.  The  fees,  of 
grand  jurors  is  three  dollars  per  day. 

The  grand  jury  system  has  been  criticised  on  account  of  its  secret 
deliberations.  It  is  urged  that  secrecy -tends  to  permit  unfounded  and 
malicious  accusations  to  be  made  by  parties  who  would  not  dare  to  act 


36  People  v  Buckner,  281  Ill.  340  (1917). 
27  Edwards  on  the  Grand  Jury,  page  35. 
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openly ;  and  that,  regardless  of  the  ultimate  outcome  of  the  prosecution 
of  an  indictment  founded  upon  an  ungrounded  charge,  the  reputation 
of  the  accused  must  suffer.  In  answer  to  this,  it  is  pointed  out  that 
the  statute  requires  that  the  names  of  all  witnesses  shall  be  endorsed 
upon  the  indictment,  and  also,  that  the  secret  deliberations  permit 
people  more  readily  to  bring  and  have  investigated  complaints  against 
the  more  powerful  criminals. 

In  answer  to  the  argument  that  the  grand  jury  is  a  useless  institu¬ 
tion,  and  that  its  work  could  be  performed  by  allowing  the  state’s  at¬ 
torney  to  file  an  information,  it  is  urged  that  in  cases  where  the  ac¬ 
cused  is  powerful  and  has  influence,  or  is  a  friend  of  the  state’s  attor¬ 
ney,  this  official  may  hesitate  to  act ;  that  in  such  instance  a  body  of 
representative  men  of  the  county  may  be  found  to  be  better  fitted  to 
act,  and  evidence  may  be  submitted  to  the  grand  jury,  which  the  state’s 
attorney  would  hesitate  to  submit  to  a  magistrate,  where  he  had  to  as¬ 
sume  the  responsibility  for  instituting  the  proceedings. 

Assuming  the  continuance  of  the  grand  jury,  it  is  contended  that 
there  is  no  necessity  for  a  grand  jury  consisting  of  twenty-three  jurors, 
as  a  smaller  number  would  be  sufficient.28 


The  grand  jury  in  other  states.  Georgia,  Kansas,  Maryland, 
Massachusetts,  Michigan,  Minnesota,  New  Hampshire,  Vermont, 
Virginia  and  Wisconsin,  have  no  constitutional  provisions  requiring  in¬ 
dictments  by  a  grand  jury.  The  statutes  of  these  states,  however,  re¬ 
quire  or  permit  grand  juries.  The  constitutions  of  all  other  states  con¬ 
tain  provisions  requiring  or  permitting  indictments  by  a  grand  jury  in 
criminal  cases,  or  in  certain  classes  of  criminal  cases.  In  some  of  these 
states,  indictment  by  a  grand  jury  is  optional,  other  methods  being  pro¬ 
vided  to  replace  the  indictment.  A  few  states  require  indictment  by  a 
grand  jury  only  in  capital  cases  or  in  cases  where  the  punishment  is 
by  imprisonment  for  life.  In  several  states  the  grand  jury  may  be 
abolished,  and  in  some  states  the  number  constituting  a  grand  jury  has 
been  fixed  at  less  than  the  common  law  number. 

In  twenty-five  states  the  constitutions  require  indictments  for  cer¬ 
tain  crimes.  Nearly  all  of  these  states  require  indictments  only  for 
felonies,  but  the  constitutions  of  Arkansas,  Nebraska,  New  Jersey, 
South  Carolina,  Tennessee,  and  West  Virginia  require  indictments  for 
all  or  some  misdemeanors,  as  well  as  for  felonies.  Connecticut  requires 
an  indictment  only  for  those  crimes  in  which  the  punishment  may  be  by 
death  or  imprisonment  for  life.  The  Louisiana  constitution  requires 
an  indictment  in  capital  cases,  but  in  other  cases  the  accused  may  be 
held  to  trial  on  information. 

The  constitutions  of  Colorado,  Nebraska,  North  Dakota  and 
Wyoming,  provide  that  the  legislature  may  change,  regulate  or  abolish 
the  grand  jury.  The  constitution  of  Nebraska  permits  the  legislature 
to  provide  for  holding  persons  to  answer  for  criminal  offenses  on  in¬ 
formation  of  a  public  prosecutor.  The  Iowa  constitution  permits  the 


28  Illinois  State  Bar  Assn.  Proceedings,  1917,  p.  426. 
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legislature  to  provide  for  holding  persons  to  answer  for  any  criminal 
offense  without  the  intervention  of  the  grand  jury.  The  constitution  of 
Indiana  contains  a  provision  that  the  legislature  may  abolish  or  mod¬ 
ify  the  grand  jury  system.  The  constitutions  of  Alabama,  Arkansas, 
Mississippi  and  Delaware  permit  the  legislatures  to  dispense  with  the 
grand  jury  in  misdemeanors  and  to  authorize  such  prosecutions  before 
justices  of  the  peace  or  in  inferior  courts. 

The  constitutions  of  Arizona,  California,  Idaho,  Missouri,  Mon¬ 
tana,  Nevada,  Oklahoma,  South  Dakota,  Utah,  and  Washington  pro¬ 
vide  that  cases  may  be  prosecuted  by  information  as  well  as  by  indict¬ 
ment.  An  examination  and  commitment  by  a  magistrate  is  a  prelim¬ 
inary  requirement  to  the  filing  of  an  information  in  Arizona,  California, 
Idaho,  Montana,  Oklahoma  and  Utah.  The  constitution  of  Louisiana 
which  requires  an  indictment  in  capital  cases,  permits  information  in 
all  other  cases. 

Number.  The  constitutions  of  a  number  of  states  specify  the 
number  that  shall  constitute  the  grand  jury.  Where  this  is  specified 
the  number  required  to  find  an  indictment  also  is  usually  fixed  by  the 
constitution. 

The  following  table  shows  the  number  constituting  the  grand  jury 
and  number  required  to  find  an  indictment  in  the  states  in  which  these 
numbers  are  specified  in  the  constitutions : 


Number  composing  Number  necessary  to 

State.  the  grand  jury.  return  a  verdict. 

Colorado  . 12  9 

Iowa  . 5  to  15  (as  legislature 

may  provide) 

Kentucky . 12  9 

Louisiana . 12  9 

Missouri  . 12  9 

Montana  . 7  5 

Ohio  . To  be  determined  by  law  To  be  determined  by  law 

Oklahoma . 12  9 

Oregon .  7  5 

South  Carolina  ...  .18 

Texas . 12  9 

Utah .  7  5 

Wyoming . 12  (May  consist  of )  9 


4  he  number  of  grand  jurors  in  no  place  is  more  than  the  maximum 
at  common  law.  The  tendency  has  been  to  decrease  the  number  of 
grand  jurors.  In  Montana,  Oregon  and  Utah  only  seven  are  required, 
and  five  of  the  seven  may  return  a  verdict.  In  those  states  in  which  the 
constitution  fixes  the  number  of  grand  jurors  at  twelve,  nine  may  re¬ 
turn  a  verdict.  In  no  state  is  a  unanimous  finding  required. 

Retention  of  grand  jury  for  occasional  use.  In  several  of  the 
states  in  which  information  and  indictment  are  concurrent  remedies, 
a  grand  jury  can  be  called  only  upon  an  order  of  the  judge  of  a  court 
having  power  to  try  and  determine  felonies.  A  provision  to  this  effect 
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is  found  in  the  constitutions  of  Missouri,  Oklahoma,  Arizona,  Mon¬ 
tana,  Idaho  and  Utah.  The  Utah  constitution  provides  “no  grand  jury 
shall  be  drawn  or  summoned  unless  in  the  opinion  of  the  judge  of  the 
district,  public  interest  demands  it.”  The  Arizona  constitution  pro¬ 
vides  ;  “Grand  juries  shall  be  drawn  and  summoned  only  by  order  of 
the  superior  court.”  The  constitutional  provision  relating  to  conven¬ 
ing  of  grand  juries  in  Missouri,  Montana  and  Idaho  are  similar  to 
those  in  Utah  and  Arizona.  The  constitution  of  Oklahoma  provides 
that  the  grand  jury  shall  be  convened  by  the  judge  upon  his  motion,  or 
shall  be  ordered  by  the  judge  upon  the  filing  of  a  petition  signed  by  100 
resident  tax  payers  of  the  county.  Michigan,  Kansas,  Washington, 
California  and  South  Dakota  have  constitutional  or  statutory  provisions 
which  permit  an  infrequent  use  of  the  grand  jury. 


Conclusions.  The  machinery  in  Illinois  for  committing  ac¬ 
cused  persons  and  bringing  them  to  trial  is  cumbersome.  The  work  of 
committing  magistrates  is  not  closely  co-ordinated  with  the  processes 
of  indictment  and  information,  although  preservation  of  evidence  be¬ 
fore  the  committing  magistrate  is  definitely  provided  for  before  the  mu¬ 
nicipal  court.29  The  coroner’s  inquest,  although  once  an  important  ele¬ 
ment  in  bringing  certain  types  of  offenders  to  justice,  has  practically 
ceased  to  perform  this  service. 

There  has  been  a  definite  tendency  in  other  states  to  reduce  the 
use  of  the  grand  jury;  although  an  exception  to  this  statement  should 
be  made  with  respect  to  Oregon,  where  a  constitutional  amendment  of 
1908  substituted  indictments  for  informations.  Attention  should  also 
be  called  to  the  fact  that  in  Illinois  informations  are  not  used  for  all 
offenses  punishable  by  fine  or  imprisonment  otherwise  than  in  the 
penitentiary,  although  this  is  constitutionally  permissible.  Where  the 
grand  jury  is  retained  for  regular  use,  there  has  been  a  tendency  to 
reduce  its  size. 

Although  constitutional  changes  in  a  number  of  other  states  have 
rendered  the  use  of  the  grand  jury  less  frequent,  there  has  been  little 
tendency  to  abolish  the  grand  jury  altogether.  While  information  has 
been  regarded  as  sufficient  for  ordinary  use,  it  had  been  thought  that  a 
grand  jury  may  be  worth  while  as  an  occasional  instrument  to  meet 
emergencies  or  to  proceed  where  the  prosecuting  officer  does  not  or  will 
not  act.  An  option,  such  as  that  which  exists  under  the  constitution  of 
Illinois,  to  abolish  the  grand  jury  “in  all  cases,”  probably  would  not 
have  been  taken  advantage  of  in  the  states  which  have  restricted  the 
use  of  grand  juries. 

Letters  were  written  to  a  number  of  the  states  which  retain  the 
grand  jury,  but  use  informations  for  ordinary  purposes,  and  replies 
were  received  from  Arizona,  California,  Idaho,  Michigan,  Montana, 
Nevada,  South  Dakota,  Utah  and  Washington.  In  Michigan  there  is 
no  grand  jury  except  where  ordered  by  the  circuit  court,  and  apparently 
there  are  not  more  than  a  half  dozen  grand  juries  called  in  the  state 


29  Hurd’s  Revised  Statutes,  Chap.  37,  Sec.  313c. 
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during  the  course  of  a  year.  The  information  system  is  said  to  work 
satisfactorily,  and  grand  juries  when  called  are  apparently  not  regarded 
as  of  great  use. 

The  letters  from  all  the  other  states  just  enumerated,  agree  in  sub¬ 
stance  with  the  statement  from  Michigan,  all  of  these  states  having 
about  the  same  plan  for  calling  a  grand  jury.  The  grand  jury  is  re¬ 
garded  as  important  and  is  occasionally  used  in  these  states  in  “graft” 
prosecutions,  in  cases  affecting  public  officers,  and  upon  other  excep¬ 
tional  occasions.  In  Seattle,  Washington,  it  has  become  customary  to 
have  a  grand  jury  once  a  year ;  but  in  smaller  counties  of  the  states, 
here  under  discussion,  a  grand  jury  is  infrequent.  A  former  district 
judge  of  Idaho  reported  that  two  grand  juries  were  used  during  his 
twelve  years  of  service.  From  Arizona  a  statement  was  received  that 
the  grand  jury  is  infrequently  used,  although  the  correspondent  ex¬ 
pressed  a  personal  preference  for  the  grand  jury. 

If  constitutional  changes  are  made  as  to  the  use  of  the  grand  jury, 
it  is  assumed  that  the  matter  will  not  be  dealt  with  in  detail  by  the  con¬ 
stitution.  Committing  magistrates  and  coroners  are  now  covered  by 
statute,  and  it  is  not  necessary  that  they  be  regulated  by  the  constitution. 
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VIII.  TRIAL  BY  JURY. 


Constitutional  and  statutory  provisions.  The  right  of  a  trial 
by  jury  is  guaranteed  by  the  constitution  of  1870,  both  in  criminal  and 
civil  cases. 

Section  5  of  Article  II  of  the  constitution  provides :  “The  right 
of  trial  by  jury  as  heretofore  enjoyed  shall  remain  inviolate;  but  the 
trial  of  civil  cases  before  justices  of  the  peace  by  a  jury  of  less  than 
twelve  men  may  be  authorized  by  law.” 

Section  9  of  the  same  article  provides :  “In  all  criminal,  prose¬ 
cutions  the  accused  shall  have  the  right  to  appear  and  defend  in  person 
and  by  counsel ;  to  demand  the  nature  and  cause  of  the  accusation,  and 
to  have  a  copy  thereof ;  to  meet  the  witnesses  face  to  face,  and  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  behalf,  and  a 
speedy  public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed. 

The  constitutional  guaranty  extends  only  to  civil  cases  at  common 
law  and  to  criminal  cases.  It  does  not  extend  to  chancery1  or  probate2 
cases,  or  to  special  summary  jurisdictions  unknown  to  the  common 
law.3  It  does  not  require  a  jury  for  original  proceedings  in  the  su¬ 
preme  court  upon  application  for  mandamus  because  jury  trial  had 
never  been  provided  for  in  the  supreme  court.4  The  guaranty  “extends 
only  to  the  question  of  the  guilt  or  innocence  of  the  defendant  and 
does  not  extend  to  the  question  of  the  punishment  that  may  be  inflicted 
by  the  court  after  a  verdict  of  guilty”.5  However,  the  determination 
of  the  punishment  is  in  some  cases  given  by  statute  to  the  jury  in 
criminal  cases.6 

This  guarantee  is  not  infringed  by  a  statute  which  provides  that  a 
new  kind  of  a  case  shall  be  tried  in  a  court  of  equity,  if  such  action  is 
of  an  equitable  nature,  but  the  right  to  trial  by  jury  cannot  be  defeated 
by  merely  declaring  that  certain  kinds  of  cases  shall  be  tried  in  a  court 
of  equity.7 

Statutes  provide  that  a  jury  may  be  had  in  a  number  of  cases 
where  it  may  not  be  constitutionally  demanded,  as  in  divorce  cases;8 
the  assessment  of  damages  for  refusal  to  assign  dower;9  proceedings 


1  Turnes  v  Brenckle,  249  Ill.  394  (1911). 

2  Moody  v  Found,  208  Ill.  78  (1904).  . 

3  See  People  v  Hill,  163  Ill.  186  (1896),  p.  194.  For  contempts,  see  People 
v  Seymour.  272  Ill.  295  (1916)  and  People  v  Smith,  275  Ill.  256  (1917). 

4  People  v  Mayor  of  Alton,  233  Ill.  542  (1908). 

5  People  v  Heise,  257  Ill.  443  (1913),  p.  450. 

6  Hurd’s  Revised  Statutes,  Chap.  38,  Secs.  444-447,  498.  4  99 

7  Ward  v  Farwell,  97  Ill.  593  (1881).  See  also  People  v  Smith,  275  Ill. 


256  (1917). 

8  Hurd’s  Revised  Statutes,  Chap.  40,  Sec.  7. 

9  Hurd’s  Revised  Statutes,  Chap.  41,  Sec.  33. 
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under  the  insolvent  debtors  act  ;10  contests  of  wills  ;n  and  in  proceed¬ 
ings  to  determine  insanity.12  In  chancery  cases  the  court  may  in  its 
discretion  direct  issues  to  be  tried  by  a  jury.13  So-called  juries  are 
also  provided  by  statutes  for  coroner’s  inquests14  and  inquests  of 
lunacy.15 

At  common  law  a  jury  consisted  of  twelve  men.  In  cases  where  a 
jury  is  guaranteed  this  number  must  be  had,  except  in  cases  tried  be¬ 
fore  justices  of  the  peace.  In  civil  cases  before  justices  of  the  peace, 
the  general  assembly,  under  the  authority  granted  by  the  constitution, 
has  provided  that  the  jury  shall  consist  of  six  or  such  other  number  of 
jurors  not  to  exceed  twelve  that  either  party  may  demand.16 

The  constitution  by  Section  13  of  Article  II  and  Section  14  of 
Article  XI  provides  that  compensation  for  property  taken  or  damaged 
for  public  use  shall  be  ascertained  by  a  jury.  These  sections  guarantee 
only  the  type  of  jury  provided  for  elsewhere  in  the  constitution  and 
permit  a  jury  of  less  than  twelve  when  the  proceedings  are  before  a 
justice  of  the  peace.17  Statutes  have  been  enacted  providing  that  six 
shall  constitute  a  jury  before  justices  of  the  peace  in  proceedings  to 
assess  damages  where  the  highway  commissioners  are  unable  to  agree 
with  the  owners  with  respect  to  the  damages  caused  by  opening,  widen¬ 
ing  or  altering  a  road,18  and  to  assess  damages  where  the  farm  drain¬ 
age  commissioners  are  unable  to  procure  the  right  of  way  for  drains 
by  agreement.19 

In  civil  cases  at  common  law  the  jury  may  be  waived  or  the 
parties  may  proceed  to  trial  with  less  than  twelve  jurors.20  In  criminal 
cases  which  can  only  be  prosecuted  upon  indictment,  a  jury  of  twelve 
men  is  necessary  in  order  to  confer  jurisdiction  upon  the  court,  and 
unless  the  defendant  pleads  guilty  the  jury  cannot  be  waived,  nor  can 
the  trial  proceed  with  less  than  twelve  jurors.21 

In  distinguishing  earlier  cases,  the  court  said :  “In  the  cases  cited 
in  which  it  was  held  in  this  court  that  criminal  accusations  might  be 
lawfully  prosecuted  without  the  intervention  of  a  jury,  the  offenses 
were  such  as  might  be  prosecuted  otherwise  than  by  indictment  by 
grand  jury.” 

At  common  law  the  findings  of  fact  by  a  jury  were  conclusive  and 
could  not  be  reviewed  by  a  court  of  appeal.  The  practice  in  Illinois 
has,  however,  been  different  since  1837,  and  the  appellate  court  is  au¬ 
thorized  by  statute  to  review  the  facts  and  reverse  without  remanding, 
where  it  finds  the  facts  different  from  the  trial  court.22  The  statute 
further  provides  that  if  a  finding  of  fact  by  an  appellate  court  in  other 
than  a  chancery  case  is  different  from  the  finding  of  the  trial  court,  the 


10  Hurd’s  Revised  Statutes,  Chap.  72,  Sec.  5. 

11  Lyman  v  Kaul,  275  Ill.  11  (1916). 

12  Hurd’s  Revised  Statutes,  Chap.  85,  Sec.  3. 

12  Hurd’s  Revised  Statutes,  Chap.  22,  Sec.  40. 

14  Hurd’s  Revised  Statutes,  Chap.  31,  Sec.  10. 

15  Hurd’s  Revised  Statutes,  Chap.  85,  Sec.  7 
1B  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  48 

17  McManus  v  McDonough.  107  Ill.  95  (1883). 

18  Hurd’s  Revised  Statutes,  Chap.  121,  Secs.  82, 

19  Hurd’s  Revised  Statutes,  Chap.  42,  Sec  93. 

20  Rehm  v  Halverson,  197  Ill.  378  (1902) 

21  Paulsen  v  People,  195  Ill.  507  (1902). 

22  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  120 
Ry.  Co.,  162  Ill.  348  (1896). 
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appellate  court  shall  recite  the  facts  as  found,  and  the  judgment  of  the 
appellate  court  shall  be  final  and  conclusive  as  to  all  matters  of  fact  in 
the  controversy.  The  statute  expressly  provides  that  the  supreme 
court  shall  re-examine  cases  brought  from  the  appellate  court  as  to 
questions  of  law  only.23  A  statute  was  held  unconstitutional  which 
provided  that  where  a  case  was  reversed  upon  a  finding  of  fact  differ¬ 
ent  from  the  findings  of  the  trial  court,  the  supreme  court  could  ex¬ 
amine  both  as  to  law  and  fact,  on  the  ground  that  it  discriminated  be¬ 
tween  the  parties  in  allowing  the  appellee  to  have  the  facts  reviewed,  if 
the  facts  reviewed  in  the  judgment  of  the  appellate  court  was  against 
him,  whereas  the  appellant  had  no  such  right  if  he  were  defeated.24 

A  unanimous  verdict  in  both  civil  and  criminal  cases,  is  a  common 
law  requirement,  and  protected  by  the  constitutional  guarantee. 

In  criminal  cases  a  jury  is  given  as  a  matter  of  right  in  all  courts. 
In  civil  cases  at  common  law  a  jury  is  granted  without  a  demand  or 
payment  of  fee  in  all  courts,  except  the  municipal  court  of  Chicago 
and  before  justices  of  the  peace.  The  statutes  require  that  in  the  mu¬ 
nicipal  court  of  Chicago  no  jury  shall  be  had  in  civil  cases  unless  the 
plaintiff  at  the  time  of  filing  his  affidavit  of  claims  or  the  defendant  at 
the  time  of  filing  his  affidavit  of  merits  makes  a  demand  and  pays  a  fee 
of  six  dollars.25  The  party  demanding  a  jury  trial  before  a  justice  of 
the  peace  must  first  pay  the  fees  of  the  jurors.26 

The  statutes  prescribe  that  a  jury  list  shall  be  made  up  from  the 
legal  voters  of  the  county.  This  list  contains  not  less  than  one-tenth 
of  the  legal  voters  of  each  town  or  precinct,  and  is  prepared  by  the 
county  board  in  counties  having  a  population  of  less  than  250, 000.27 
In  counties  having  a  population  of  over  250,000  (Cook  County)  the 
list  is  prepared  by  jury  commissioners,  who  are  appointed  by  the  ma¬ 
jority  of  judges  of  the  courts  of  record  in  the  county.28 

Statutes  provide  that  jurors  must  be  of  the  age  of  twenty-one 
years  or  upwards,  and  under  sixty-five,  in  possession  of  their  natural 
faculties  and  not  infirm  or  decrepit;  free  from  all  legal  exceptions;  of 
fair  character;  of  approved  integrity;  of  sound  judgment;  well  in¬ 
formed,  and  that  they  shall  understand  the  English  language.29 

Certain  officers  and  persons  in  certain  businesses  and  professions 
are  by  statute  exempt  from  jury  service. 

In  counties  having  a  population  of  less  than  250,000  (all  counties 
except  Cook  County)  the  county  board  each  year  selects  one  hundred 
names  from  the  jury  list  for  each  trial  term  of  the  courts  of  record  in 
the  county.  These  names  are  put  into  a  box  called  the  jury  box.  Names 
are  drawn  from  this  box  as  jurors  are  needed.  In  order  to  insure  im¬ 
partiality  in  the  selection  of  jurors,  it  is  provided  that  the  clerk  who 
draws  the  names  from  the  jury  box  shall  be  blindfolded.30  In  Cook 
County  the  jury  commissioners  select  the  names  of  jurors  from  the 
jury  list;  not  less  than  15,000  names  must  be  kept  in  the  jury  box. 

’  23  Hurd’s  Revised  Statutes,  Chap.  110,  Sec.  122. 

at  Hecker  v  I.  C.  R.  R.  Co.,  231  Ill.  574  (1908). 

25  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  293,319. 

26  Hurd’s  Revised  Statutes,  Chap.  79,  Sec.  48. 

27  Hurd’s  Revised  Statutes,  Chap.  78,  Sec.  1. 

28  Hurd’s  Revised  Statutes,  Chap.  78,  Sec.  26. 

29  Hurd’s  Revised  Statutes,  Chap.  78,  Sec.  2. 

80  Hurd’s  Revised  Statutes,  Chap.  78,  Sec.  8. 
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The  fee  of  jurors  in  the  circuit  courts,  the  criminal  court  and 
superior  courts  of  Cook  County,  and  in  the  county  courts  in  civil  cases 
at  common  law  and  in  criminal  cases  is  three  dollars  per  day,51  and 
five  cents  per  mile  for  each  mile  they  are  required  to  travel  coming  to 
court  and  returning  home.  In  condemnation  proceedings  before  jus¬ 
tices  of  the  peace,  jurors  receive  one  dollar  per  day,  and  in  all  other 
cases  before  justices  of  the  peace  fifty  cents  per  day.32 


Operation  of  the  jury  system  in  Illinois.  Definite  information 

regarding  the  operation  of  the  jury  system  throughout  the  state  is  un¬ 
obtainable,  but  certain  facts  may  be  obtainable  as  to  Cook  County,  and 
this  discussion  relates  almost  entirely  to  that  county. 

In  1917,  of  the  28,974  men  who  were  called  for  jury  service  in 
Cook  County,  11,968  were  excused.  The  statutes  exempt  many 
classes  of  men  from  jury  service.  It  is  inconvenient  for  persons  to 
leave  their  business  to  perform  jury  service,  and  the  fee  paid  to  jurors 
is  not  large  enough  to  compensate  for  the  time.  Many  of  the  more 
intelligent  and  influential  men  escape  jury  service. 

In  the  circuit  and  county  courts  and  in  the  superior  court  of  Cook 
County,  a  jury  trial  in  common  law  cases  is  had  as  a  matter  of  right 
without  the  payment  of  an  additional  fee.  The  following  table  shows 
the  amount  of  money  judgments,  the  jury  cost,  and  the  number  of 
cases  disposed  of  in  the  year  1917  in  the  circuit  and  superior  courts  of 


Cook  County : 

Number  of  cases 

Total  disposed  of 

COURT.  money  judgment.  Jury  cost.  Chancery.  Law. 

Circuit  . 1,714,072.50  105,693.20  7,455  6,127 

Superior  .  915,477.13  81,550.40  3,632  2,930 


No  statistics  are  available  to  show  how  many  cases  were  dismissed 
for  want  of  prosecution,  defaulted,  settled  outside  of  court,  or  other¬ 
wise  disposed  of.  In  the  circuit  court  many  cases  were  stricken  from 
the  docket  on  a  general  call.  The  number  of  chancery  cases  tried  by 
a  jury  is  not  shown.  The  statistics  show  that  for  each  common  law 
case  disposed  of,  the  cost  was  $17.25  in  the  circuit  court  and  $27,83  in 
the  superior  court.  The  number  of  cases  dismissed  on  the  general  call 
in  the  circuit  court  may  account  for  the  difiference  in  jury  costs  in 
these  courts.  In  the  circuit  court,  however,  jurors  for  all  the  judges 
are  kept  together  and  may  be  assigned  from  a  common  reservoir  to  any 
judge.  In  the  superior  court,  each  judge  calls  a  full  panel  of  jurors 
who  are  used  in  his  court  alone. 

In  some  of  the  cases  which  involve  a  small  amount,  the  cost  of  the 
jury  is  sometimes  out  of  proportion  to  the  importance  of  the  case. 
I  he  fees  of  the  jurors  hearing  a  case  amount  to  thirty-six  dollars  a 
day.  To  this  must  be  added  the  cost  of  drawing  and  calling  the  jurors 
and  the  fees  of  the  juiors  who  are  in  attendance  but  are  not  bein0-  used 
in  the  cast  on  trial. 

31  Hurd’s  Revised  Statutes,  Chap.  53,  Sec.  44 

32  Hurd’s  Revised  Statutes,  Chap.  53,  Sec.  45,’  46, 
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In  civil  cases  the  selection  of  a  jury  ordinarily  is  done  with  dis¬ 
patch.  In  criminal  cases,  however,  the  selection  of  a  jury  is  often  a 
long  and  tedious  process.  In  cases  tried  before  the  court  without  a 
jury,  the  time  consumed  in  selecting  a  jury  is  saved,  and  usually  the 
opening  statements  and  arguments  are  shorter  when  there  is  no  jury. 

The  following  table  shows  the  number  of  chancery  and  common 
law  cases  disposed  of  in  the  circuit  and  superior  courts  of  Cook  County 
in  1915,  1916  and  1917: 

Superior  court.  Circuit  court. 

Chancery.  Law.  Chancery.  Law. 


1915  .  3,575  2,901  4,792  4,211 

1916  . ' .  3,910  3,968  *6,075  3,634 

1917  .  3,632  2,930  7,455  6,127 


11,116  9,799  18,322  13,972 

During  this  time  only  three  judges  in  each  court  were  assigned  to 
hear  chancery  cases.  The  table  does  not,  however,  show  the  number 
of  defaults,  dismissals,  and  cases  settled  outside  of  court.  As  many  of 
the  chancery  cases  are  divorce  cases,  and  the  percentage  of  defaults  in 
these  cases  is  high,  no  accurate  comparison  of  the  time  saved  by  a  trial 
without  a  jury  can  be  made.  Furthermore,  the  testimony  in  many  of 
the  chancery  cases  is  heard  by  masters  in  chancery. 

Under  the  present  system  of  assigning  cases  in  Cook  County,  the 
waiver  of  a  jury  in  the  circuit  or  superior  court  does  not  always  tend 
to  expedite  the  determination  of  the  particular  case.  No  judges  are 
assigned  to  hear  civil  non- jury  cases  at  common  law.  Such  cases  are 
put  on  the  calendar  with  the  jury  cases  and  must  be  called  in  their 
order  of  filing.  When  reached,  it  is  often  difficult  to  obtain  a  judge  to 
hear  a  non-jury  case.  If  a  jury  is  in  waiting,  the  judges  usually  desire 
to  utilize  it  to  the  best  advantage,  and  will  often  set  a  non-jury  case  for 
hearing  at  a  time  when  no  jury  is  in  waiting.  The  non- jury  case  is 
sometimes  heard  peace-meal  and  dragged  out  to  considerable  length. 

Criticism  has  been  made  of  the  jury  system  on  account  of  the  num¬ 
ber  of  cases  in  which  a  jury  disagrees.  In  civil  cases  disagreements  are 
not  frequent.  Usually,  the  cases  in  which  there  is  a  disagreement  are 
important  and  involve  intricate  questions  of  fact.  In  criminal  cases 
disagreements  are  more  likely  to  occur.  In  the  municipal  court  of  Chi¬ 
cago  from  1908  to  1917,  6,227  trials  by  jury  were  had  in  criminal  and 
quasi-criminal  cases.  Out  of  this  number,  there  were  sixty  disagree¬ 
ments,  or  less  than  one  per  cent.  This  court  has  no  jurisdiction  over 
indictable  offenses.  In  criminal  cases  triable  only  upon  indictment,  as 
a  jury  of  twelve  is  essential,  a  mistrial  necessarily  results  if  a  juror 
becomes  incapacitated  during  the  trial,  or  is  unable  to  serve. 

The  right  to  trial  by  jury  in  civil  cases  has  been  limited  in  the 
municipal  court  of  Chicago.  In  this  court  the  statutes  provide  that  a 
demand  must  be  made  and  a  fee  of  six  dollars  paid  in  order  to  have  a 
jury  trial  in  civil  cases.  The  result  of  this  has  been  that  only  a  small 
proportion  of  the  civil  cases  in  this  court  are  tried  before  a  jury.  The 
following  table  shows  the  number  of  cases  filed  and  the  number  of  jury 
demands  in  civil  cases  from  1907  to  1917 ; 


842 


Demands. 

By 

plaintiff. 

By 

defendant. 

Total. 

Number  of 
suits  filed. 

1907 . 

.  2,454 

1,480 

3,934 

37,116 

1908 . 

.  2,468 

3,136 

5,604 

49,002 

1909 . 

.  2,193 

2,566 

4,759 

47,113 

1910 . 

.  2,436 

2,880 

5,316 

48,267 

1911 . 

.  2,291 

2,931 

5,222 

53,223 

1912 . 

.  2,042 

3,162 

5,204 

55,642 

1913 . 

.  1,891 

3,671 

5,562 

58,864 

1914 . 

. .  1,865 

3,655 

5,520 

66,957 

1915 . 

.  1,278 

3,610 

4,880 

66,529 

1916 . 

.  1,269 

3,939 

5,208 

62,579 

1917 . 

.  1,229 

4,083 

5,312 

66,279 

This  table  shows  a  marked  decrease  in  the  number  of  jury  de¬ 
mands  by  the  plaintiff,  but  an  increase  in  the  jury  demands  by  the  de¬ 
fendant/  In  1907,  in  one  case  out  of  fifteen  the  plaintiff  demanded  a 
jury.  In  1917,  only  one  demand  was  made  by  the  plaintiff  for  every 
fifty-three  cases  filed.  In  1907,  one  defendant  out  of  twenty-five  de¬ 
manded  a  jury  trial,  while  in  1917  one  out  of  sixteen  made  such  a  de¬ 
mand.  The  totals  show  a  decrease  in  the  proportion  of  cases  in  which 
a  jury  was  demanded. 

The  decrease  in  the  number  of  jury  demands  by  plaintiffs  may  to 
some  extent  be  attributed  to  the  fact  that  the  condition  of  the  jury 
calendar  is  such  that  a  trial  cannot  be  expected  in  less  than  a  year  after 
the  filing  of  the  suit.  A  non- jury  case  which  does  not  involve  two 
hundred  dollars  may  be  heard  from  live  to  fifteen  days  after  the  suit  is 
started  and  other  non- jury  cases  are  usually  reached  in  thirty  days  or 
less.  As  the  plaintiff  ordinarily  desires  a  speedy  determination  of  his 
case,  he  is  willing  to  waive  a  jury  in  order  to  save  the  delay. 

The  increase  in  demands  by  the  defendants  may  perhaps  be  at¬ 
tributed  to  the  delay  gained  by  demanding  a  jury,  as  the  defendant  who 
has  a  poor  defense,  or  cannot  readily  pay,  may  desire  a  delay,  either  for 
the  purpose  of  enabling  him  to  meet  the  demand,  or  for  the  purpose  of 
forcing  a  settlement. 


Suggested  changes  in  jury  system.  As  to  the  following  mat¬ 
ters  suggestions  of  change  are  likely  to  be  made  to  the  constitutional 
convention : 

(1)  Provision  for  less  than  a  unanimous  verdict  in  civil  and 
criminal  cases.  T  he  sentiment  for  change  with  respect  to  criminal 
cases  is  probably  not  so  strong  as  with  respect  to  civil  cases. 

(2)  Limitation  of  use  of  jury  in  civil  cases  to  suits  in  which  a 
jury  is  demanded  by  one  of  the  parties. 

(3)  Extension  of  jury  service  to  women.  Existing  statutes  have 
been  so  interpreted  as  to  exclude  women,33  and  there  is  a  possibility 
that  the  constitution  if  unaltered  may  be  held  to  exclude  women. 


83  People  v  Krause,  196  Ill.  App.  140  (1915). 
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(4)  Provision  for  waiver  of  jury  trial  in  the  trial  of  indictable 
offenses. 

(5)  The  grant  of  jury  trial  for  the  punishment  of  contempt  in 
injunction  cases.  This  matter  will  be  fully  discussed  in  another 

bulletin.  ,  ; 


Jury  trial  in  other  states.  The  constitution  of  every  state 
guarantees  the  right  to  trial  by  jury  in  criminal  cases.  In  civil  cases  the 
right  to  trial  by  jury  is  guaranteed  by  the  constitutions  in  all  states  ex¬ 
cept  Louisiana  and  Utah.  Important  changes,  however,  have  been 
made  in  some  of  the  features  of  the  jury  system  as  it  existed  at  com¬ 
mon  law,  and  these  changes  will  be  commented  upon  in  the  following 
paragraphs. 

Number  necessary  to  render  a  verdict,  (a)  Civil  Cases.  A  less 
than  unanimous  verdict  is  provided  for  or  permitted  in  eighteen  states 
in  civil  cases  in  courts  of  record.  Constitutional  provisions  allowing  a 
less  than  unanimous  verdict  in  civil  cases  are  self-executing  in  Cali¬ 
fornia,  Idaho,  Oregon,  Utah,  Nevada,  Oklahoma,  Texas  and  Montana. 
In  Missouri,  a  provision  is  self-executing  as  to  juries  in  courts  of 
record  but  not  as  to  juries  in  courts  not  of  record.34  In  Kentucky, 
Ohio,  South  Dakota,  Arizona,  Mississippi,  Washington,  Minnesota, 
Colorado  and  New  Mexico,  the  constitutions  permit  legislative  provi¬ 
sion  for  a  less  than  unanimous  verdict. 

The  constitutions  of  California,  Idaho,  Oregon,  Utah,  Nevada, 
Oklahoma  and  Missouri,35  provide  that  a  verdict  may  be  rendered  by 
three- fourths  of  the  jury  in  civil  cases.  The  constitution  of  Montana 
provides  that  two-thirds  of  the  jury  may  render  a  verdict  and  the  con¬ 
stitution  of  Texas  that  nine  or  more  jurors  may  return  a  verdict.  In 
Nevada  the  constitution  provides  that  the  legislature  may  by  a  two- 
thirds  vote  require  a  unanimous  verdict. 

The  constitutions  of  Kentucky,  Ohio  and  South  Dakota  permit  the 
legislature  to  provide  that  three- fourths  or  more  of  the  jury  may  return 
a  verdict.  In  Arizona,  Mississippi  and  Washington,  the  constitutions 
permit  the  legislature  to  provide  that  nine  or  more  jurors  may  return  a 
verdict. 

The  Minnesota  constitution  is  more  conservative.  It  provides  that 
the  legislature  may  permit  five-sixths  of  the  jury  to  return  a  verdict 
after  the  jury  has  deliberated  not  less  than  six  hours.  The  statutes  of 
Minnesota  permit  a  five-sixths  verdict  after  the  jury  has  been  delib¬ 
erating  not  less  than  twelve  hours. 

In  Colorado  and  New  Mexico,  the  constitutions  permit  the  legisla¬ 
ture  to  provide  for  a  less  than  unanimous  verdict. 

(b)  In  Criminal  Cases.  A  unanimous  verdict  of  a  jury  of  twelve 
is  required  by  all  states  in  capital  cases. 

34  Sharp  v  National  Biscuit  Co.,  179  Mo.  553. 

35  The  constitution  of  Missouri  provides  that  three-fourths  of  the  jury  may 
render  a  verdict  in  courts  of  record,  and  that  the  legislature  may  provide  that 
two-thirds  of  the  jury  may  render  a  verdict  in  courts  not  of  record. 
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In  felonies  a  unanimous  verdict  is  required  in  all  states  except 
Louisiana.  Article  110  of  the  Louisiana  constitution  provides  that 
cases  in  which  the  punishment  may  be  at  hard  labor  shall  be  tried  by 
a  jury  of  five,  all  of  whom  must  concur  to  render  a  verdict;  cases  in 
which  the  punishment  is  necessarily  at  hard  labor  by  a  jury  of  twelve, 
nine  of  whom  concurring,  may  render  a  verdict.  In  capital  cases, 
Louisiana  requires  the  unanimous  verdict  of  a  jury  of  twelve. 

In  cases  below  the  grade  of  felony  the  constitutions  of  Oklahoma 
and  Texas  provide  that  three-fourths  of  the  jury  may  render  a  verdict. 
The  constitution  of  Montana  provides  that  in  criminal  cases  below 
the  grade  of  felony  two-thirds  of  the  jury  may  render  a  verdict,  and 
the  constitution  of  Idaho  permits  the  legislature  to  provide  for  a  two- 
thirds  verdict  in  misdemeanors. 

The  constitution  of  Texas  also  provides  that,  “when  pending  the 
trial  of  any  case,  one  or  more  jurors,  not  exceeding  three,  may  die 
or  be  disabled  from  sitting,  the  remainder  of  the  jury  shall  have 
power  to  render  a  verdict.”  By  statute  in  some  states  an  extra  juror 
is  provided  for  such  a  contingency. 

Number  of  jurors,  (a)  Civil  Cases.  The  constitution  of  Utah 
provides  that  in  civil  cases  the  jury  shall  consist  of  eight  men  in  courts 
of  general  jurisdiction.  Seven  states36  permit  the  legislature  to  pro¬ 
vide  for  a  jury  of  less  than  twelve  men  in  civil  cases  in  courts  of 
record. 

The  constitutions  of  Michigan,  Colorado,  Wyoming  and  South 
Dakota  permit  the  legislature  to  provide  for  a  jury  of  less  than  twelve. 
The  constitution  of  New  Jersey  permits  the  legislature  to  provide 
for  a  jury  of  six  where  the  amount  of  the  controversy  is  less  than 
fifty  dollars. 

In  Florida  the  constitution  provides  that  in  civil  cases  the 'number 
of  jurors  may  be  fixed  by  law,  but  at  not  less  than  six.  The  statutes 
provide  that  in  civil  cases  a  jury  of  six  shall  be  sufficient.  The  Vir¬ 
ginia  constitution  provides  that  the  general  assembly  may  limit  the 
number  of  jurors  in  civil  cases  in  circuit  and  corporation  courts  to 
not  less  than  five  in  cases  cognizable  by  justices  of  the  peace,  or  to 
not  less  than  seven  in  cases  not  so  cognizable.  The  statutes  provide 
that  the  jury  shall  consist  of  five  men  in  cases  cognizable  by  a  justice 
of  peace  and  of  seven  in  cases  not  so  cognizable.  It  is  further  pro¬ 
vided  by  statute  in  Virginia  that  the  jury  may  be  waived  by  consent, 
and  that  each  party  may  select  one  person  who  is  eligible  as  a  juror, 
and  the  two  so  selected  may  choose  another  with  like  qualifications, 
and  the  three  so  selected  shall  constitute  a  jury. 

The  constitution  of  Illinois  provides  that  in  the  trial  of  civil 
cases  before  justices  of  the  peace  a  jury  of  less  than  twelve  may  be 
authorized  by  law.  The  statutes  provide  that  in  cases  before  justices 
of  the  peace  the  number  of  jurors  shall  be  six,  or  any  greater  number 
not  exceeding  twelve  as  either  party  may  desire.37 


38  Michigan,  Colorado,  Wyoming-,  South  Dakota,  New  Jersey,  Florida,  Vir¬ 
ginia. 

*7  Hurd’s  Revised  Stati  tes,  Chap.  79,  Sec,  48. 
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(b)  In  Criminal  Cases.  In  the  number  of  jurors  in  criminal 
case  fewer  changes  have  been  made  than  in  civil  cases. 

The  constitution  of  Utah  provides  that  capital  cases  shall  be  tried 
by  a  jury  of  twelve  men,  but  that  eight  shall  constitute  a  jury  in  all 
other  cases. 

The  constitution  of  Florida  permits  the  legislature  to  fix  the 
number  of  jurors  at  not  less  than  six  in  any  case.  The  Florida 
statutes  provide  that  twelve  men  shall  constitute  a  jury  to  try  all 
capital  cases,  and  six  men  shall  constitute  a  jury  in  all  other  criminal 
cases. 

The  constitution  of  Louisiana  provides  that  all  cases  in  which 
the  punishment  may  not  be  at  hard  labor  shall  be  tried  by  the  judge 
without  a  jury;  cases  in  which  the  punishment  may  be  at  hard  labor 
shall  be  tried  by  a  jury  of  five,  and  cases  in  which  the  punishment  is 
necessarily  at  hard  labor  or  capital  by  a  jury  of  twelve. 

The  constitution  of  Michigan  permits  the  legislature  to  authorize 
a  trial  by  less  than  twelve  men,  and  the  constitution  of  Virginia  a  jury 
of  less  than  twelve  where  the  punishment  is  not  by  death  of  confine¬ 
ment  in  the  penitentiary.  Several  states  permit  a  jury  of  less  than 
twelve  in  inferior  courts. 

Waiver  of  Jury,  (a)  Civil  Cases.  At  common  law  a  jury  in 
civil  cases  may  be  waived  by  consent  of  the  parties  in  actions  at  law, 
but  unless  so  waived  a  trial  by  jnry  is  had,  and  this  is  the  rule  in  Illi¬ 
nois  with  the  qualifications  already  noted  as  to  justices  of  the  peace 
and  the  municipal  court  of  Chicago.  In  several  states  this  rule  has 
been  changed. 

The  Texas  constitution  provides  that  no  jury  shall  be  empan¬ 
eled  in  civil  cases  unless  demanded  by  one  of  the  parties,  and  a  jury 
fee  paid  into  court.  The  statutes  of  Texas  fix  this  fee  at  five  dollars. 

The  constitutions  of  Michigan  and  Utah  provide  that  the  jury 
shall  be  deemed  waived  in  civil  cases  unless  demanded,  and  the  con¬ 
stitution  of  West  Virginia  provides  that  the  jury  in  civil  cases  shall 
be  waived  unless  required  by  either  party. 

The  constitution  of  Maryland  provides  that  the  laws  or  the  rules 
of  the  supreme  court  of  Baltimore  may  require  all  cases  in  any  of  the 
courts  in  Baltimore  City  to  be  tried  before  the  court  without  a  jury 
unless  the  litigants  or  some  one  of  them  shall  elect  to  have  their  cause 
tried  before  a  jury. 

(b)  Criminal  Cases.  At  common  law  the  general  rule  is  that  a 
jury  cannot  be  waived  in  felonies,  but  it  is  generally  held  that  the 
jury  may  be  waived  in  misdemeanors.  The  constitutions  of  Cali¬ 
fornia,  Idaho  and  Montana  provide  that  the  jury  may  be  waived  in 
cases  not  amounting  to  a  felony,  and  the  constitution  of  Vermont  pro¬ 
vides  that  it  may  be  waived  where  the  offense  is  not  punishable  by 
death  or  imprisonment  in  the  penitentiary. 

The  constitutions  of  Minnesota  and  Wisconsin  provide  that  the 
jury  may  be  waived  in  all  cases  in  manner  prescribed  by  law.  The 
statutes  of  Wisconsin  permit  the  accused  to  waive  the  jury  and  be 
tried  by  less  than  twelve  men. 


846 


The  Maryland  constitutional  provision  with  respect  to  waiver 
of  jury  trial  in  the  courts  of  Baltimore  City  relates  to  criminal  as  well 
as  civil  cases. 

While  no  provision  is  made  in  the  Louisiana  constitution  for  a 
waiver  of  the  jury,  it  is  provided  that  in  cases  where  the  punishment 
is  not  by  hard  labor  the  trial  shall  be  by  the  court  without  a  jury. 


Operation  of  changes  in  jury  system.  With  respect  to  the 
operation  of  changes  in  the  jury  system,  a  number  of  letters  were 
written  to  judges  and  lawyers  in  other  states,  and  replies  to  these 
letters  throw  some  light  upon  the  problems  here  under  discussion. 

In  Michigan,  Texas  and  Utah  a  jury  is  deemed  to  be  waived  in 
civil  cases  unless  demanded  by  one  of  the  parties ;  and  in  Michigan 
and  Texas  this  demand  must  be  accompanied  by ’the  payment  of  a  fee. 
This  plan  seems  to  have  worked  well  in  these  states,  although  the 
information  available  indicates  that  jury  trial  is  demanded  in  a  large 
number  of  cases  in  Utah.  In  Texas  jury  trial  is  demanded  in  probably 
not  more  than  one  out  of  four  cases. 

Ohio  by  constitutional  amendment  in  1912  authorized  legislation 
permitting  three-fourths  verdict,  in  civil  cases,  and  the  three-fourths 
system  established  by  law,  is  reported  to  have  given  satisfaction.  Re¬ 
ports  from  California  are  that  the  three-fourths  verdict  in  civil  cases 
gives  general  satisfaction,  and  the  same  statement  may  be  made  as  to 
Utah  and  Idaho.  In  Montana  the  two-thirds  verdict  in  civil  cases 
is  reported  to  give  satisfaction,  and  in  Minnesota  there  seems  no 
desire  to  alter  the  plan  of  a  five-sixths  verdict  after  twelve  hours 
deliberation.  The  only  legislation  so  far  enacted  in  South  Dakota 
with  respect  to  this  matter  is  that  of  1893  permitting  three-fourths 
verdicts  in  minor  civil  cases;  efforts  to  extend  the  plan  have  failed 
either  in  the  legislature  or  on  a  popular  referendum,  the  proposal 
for  a  verdict  of  ten  having  been  defeated  upon  a  popular  vote  in  1916. 

In  Montana,  two-thirds  verdicts  in  criminal  cases  below  the 
grade  of  felony  have  worked  satisfactorily,  and  the  same  is  true  of 
five-sixths  verdicts  in  misdemeanor  cases  in  Idaho. 


Suggested  changes  in  criminal  jury.  Two  suggestions  have 
been  made  which  do  not  involve  a  very  radical  departure  from  the 
jury  system  in  this  state.  (1)  It  has  been  suggested  that  the  state 
be  permitted  to  ask  for  a  change  of  venue  in  criminal  cases  such  a 
change  upon  the  application  of  the  state  is  permitted  by  the  constitu¬ 
tions  of  Kentucky  and  South  Carolina.  (2)  It  is  suggested  that  the 
accused  be  permitted  to  waive  jury  trial  in  felony  cases,  or  at  least 
to  waive  trial  by  a  jury  of  twelve  when  a  juror  becomes  disqualified 
during  the  trial. 
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IX.  POWER  OF  THE  COURTS  TO  DECLARE  LAWS 

UNCONSTITUTIONAL. 


Development  of  power  in  Illinois.  The  Illinois  constitution  of 
1818  imposed  few  limitations  upon  legislative  power  and  associated 
the  judges  of  the  supreme  court  with  the  governor  in  the  exercise  of 
the  veto  power  over  legislation.  The  judges  as  members  of  the  council 
of  revision  had  power  to  present  objections  to  a  measure  before  it 
became  law,  although  the  measure  might  be  passed  over  such  ob¬ 
jections  by  a  majority  of  the  whole  number  of  members  elected  to 
each  house.  Under  the  circumstances  it  was  to  be  expected  that  few 
decisions  upon  the  constitutionality  of  laws  would  be  rendered  under 
the  first  constitution  of  Illinois.  During  the  period  from  1818  to 
1848,  there  wrere  twenty-nine  cases  involving  the  constitutionality  of 
seventeen  laws.  In  seven  cases,  involving  four  laws,  statutes  were 
held  invalid,  but  only  two  of  the  statutes  were  held  invalid  upon  state 
constitutional  grounds. 

The  constitution  of  1848  materially  increased  the  limitations  upon 
legislative  power,  and  practically  recognized  by  the  constitution  itself 
a  power  in  the  courts  to  declare  laws  unconstitutional.  Of  the 
111  cases  in  which  statutes  were  contested  upon  constitutional  grounds 
between  1848  and  1870,  much  the  greater  number  dealt  with  constitu¬ 
tional  limitations  introduced  in  1848.  Sixty-five  of  the  cases  related  to 
local  and  special  legislation.  With  the  increased  number  of  decisions 
upon  questions  of  constitutionality,  the  passing  upon  such  questions 
by  the  court  came  to  be  a  much  less  solemn  and  responsible  function 
than  before  1848,  and  in  1870  the  supreme  court  passed  upon  the  con¬ 
stitutionality  of  statutes  in  two  cases  when  the  question  was  not  neces¬ 
sarily  involved. 

In  the  constitutional  convention  of  1870,  the  power  of  the  courts 
to  pass  upon  the  constitutionality  of  legislation  was  recognized  with¬ 
out  question,  and  no  action  was  taken  upon  a  proposal  “that  the  su¬ 
preme  court  alone  shall  have  power  to  decide  questions  arising  upon 
the  constitutionality  of  any  act  of  the  legislature;  and  that  no  act  of 
the  legislature  shall  be  declared  unconstitutional  by  the  supreme  court 
except  upon  unanimous  concurrence  of  all  the  judges  thereof.”1 

The  action  of  the  convention  of  1869-70  indicates  a  grave  dis¬ 
trust  of  legislative  power.  Numerous  limitations  upon  the  legislature 
were  placed  in  the  constitution  of  1870.  Detailed  provisions  against 
special  legislation,  limitation  as  to  the  form,  content  and  method  of 
enacting  measures,  and  numerous  other  limitations  hedge  about  the 
power  of  the  general  assembly  on  every  side.  The  whole  attitude  of 


1  Debates,  Constitutional  Convention  of  1870  p.  321 
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the  convention  indicates  that  this  mass  of  new  limitations  was  to  be 
enforced  by  the  courts. 

From  1870  to  the  end  of  the  June  term,  1913,  the  supreme  court 
passed  upon  789  cases  involving  the  constitutionality  of  statutes  and  in 
more  than  a  fourth  of  these  cases  statutes  were  declared  invalid. 
To  a  great  extent  these  cases  were  based  upon  limitations 
which  first  appeared  in  the  constitution  of  1870,  or  upon  limitations 
whose  stringency  was  then  increased.  For  example,  between 
1870  and  1913,  seventy-three  cases  dealt  with  the  requirements 
as  to  titles  of  acts,  twenty-five  with  technical  requirements  as  to  pas¬ 
sage  of  laws,  and  eighty-seven  with  special  legislation.  1  he  number 
of  cases  involving  constitutional  questions  has  steadily  increased,  and 
the  cases  between  1890  and  1913  outnumbered  those  between  1818 
and  1889.  Not  only  has  the  total  number  of  cases  steadily  increased, 
but  there  has  been  an  increase  in  the  proportion  of  cases  in  which 
statutes  have  been  declared  unconstitutional,  and  the  statutes  declared 
unconstitutional  have  in  recent  years  been  relatively  more  important 
than  previously. 

It  is  customary  now  to  raise  the  question  of  constitutionality  as 
a  matter  of  course  in  cases  which  involve  new  enactments,  and  in  view 
of  the  fact  that  statutes  are  declared  unconstitutional  in  a  number  of 
cases  at  each  term  of  the  supreme  court,  a  declaration  of  unconstitu¬ 
tionality  has  necessarily  lost  the  extraordinary  and  solemn  charac¬ 
teristics  which  it  may  once  have  possessed.  A  function  ceases  neces¬ 
sarily  to  be  solemn  and  extraordinary  when  it  is  exercised  with  great 
frequency.  The  steadily  increasing  bulk  of  cases  involving  constitu¬ 
tional  questions  may  in  great  part  be  explained  by  (1)  the  growth  of 
specific  limitations  upon  the  general  assembly  in  the  constitution 
itself  ;  (2)  the  extended  use  of  the  “due  process  of  law”  limitation, 
and  of  the  limitation  against  the  enactment  of  local  or  special  laws 
granting  “any  special  or  exclusive  privilege,  immunity  or  franchise 
whatever”,  and  (3)  to  the  increased  persistence  with  which  constitu¬ 
tional  objections  to  statutes  have  been  urged  upon  the  court.  It  may 
probably  be  said  of  judicial  decisions  in  any  field  that  the  extent  to 
which  a  particular  doctrine  is  applied  depends  to  a  large  extent  upon 
the  persistence  of  counsel  in  the  argument  of  cases. 

The  extended  application  of  “due  process  of  law”  and  of  other 
broad  phrases  in  the  constitution  requires  a  further  discussion.  The 
constitution  of  1818  and  1848  contained  the  provision  that  no  one  shall 
be  “deprived  of  his  life,  liberty  or  property  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land.”  In  the  constitution  of  1870  the  now  fa¬ 
miliar  phrase  “due  process  of  law”  appears,  but  apparently  without  any 
change  in  the  meaning  of  the  constitutional  guarantee.  The  use  of  this 
clause,  however,  has  been  enormously  expanded.  Before  1848  there 
was  but  one  decision  (in  1845)  based  upon  this  provision,  and  in  that 
case  “due  process”  was  regarded  as  a  limitation  upon  procedure  only. 
Between  1848  and  1870  there  were  nine  cases  (in  a  majority  of  which 
statutes  were  upheld),  and  with  1864  began  the  tendency  to  employ  this 
limitation  as  one  applying  to  the  substance  of  statutes,  as  well  as  to 
piocedure.  Since  187  0,  and  more  especially  since  1886  the  principle 
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has  developed,  not  only  in  Illinois,  but  also  in  the  other  states  and  in 
the  United  States  supreme  court,  that  a  statute  deprives  of  due  process 
of  law  if  it  singles  out  certain  persons  or  classes  and  imposes  upon  them 
burdens  not  imposed  on  others  in  like  conditions,  or  if  it  seeks  to  impose 
regulations  regarded  by  the  court  as  unduly  interfering  with  private 
rights. 

This  extended  application  of  due  process  of  law  is  one  which,  of 
course,  makes  the  term  impossible  of  definition,  and  no  courts  have 
sought  to  define  it.  The  necessary  absence  of  a  definite  standard  as  to 
what  may  or  may  not  be  done  under  the  due  process  clause  has,  of 
course,  made  difficulty  for  the  legislatures  of  this  and  other  states.  Due 
process  as  a  limitation  upon  what  the  legislature  may  do  is  broad  and 
indefinite ;  due  process  as  a  limitation  of  what  procedure  is  proper 
under  the  constitution  or  statutes  has  on  the  whole  a  fair  degree  of  defi¬ 
niteness.  During  the  period  between  1870  and  1913,  115  cases  arose  on 
the  due  process  of  law  clause  in  Illinois,  and  of  these  seventy-four  arose 
between  1900  and  1913. 

From  the  preceding  discussion,  it  may  be  concluded  that  (1)  the 
great  bulk  of  increase  in  the  exercise  of  this  power  by  the  courts  is  to  . 
be  attributed  to  increased  limitations  placed  in  the  constitution  itself ; 
(2)  that  the  most  important  single  increase  has  been  due  not  to  an  added 
limitation  in  the  constitution  itself,  but  to  the  extended  application  of 
the  “due  process  of  law”  clause,  and  (3)  that  declaring  a  statute  un¬ 
constitutional  has  now  ceased  to  be  a  solemn  and  extraordinary  func¬ 
tion. 

One  of  the  most  serious  problems  which  has  presented  itself  with 
respect  to  the  exercise  of  this  power  is  that  substantially  identical 
clauses  (such  as  the  due  process  of  law  clause)  in  the  various  state  con¬ 
stitutions  and  in  the  constitution  of  the  United  States  have  been  differ¬ 
ently  construed  by  different  courts.  The  supreme  court  of  the  United 
States,  on  the  whole,  has  been  more  liberal  in  the  construction  of  “due 
process  of  law”  than  have  many  of  the  state  courts,  and  in  a  number  of 
cases  statutes  which  are  “due  process  of  law”  under  the  federal  consti¬ 
tution  are  violative  of  “due  process  of  law”  as  construed  by  the  su¬ 
preme  court  of  Illinois. 

The  earlier  doctrine  of  the  courts  was  that  the  question  of  the  con¬ 
stitutionality  of  a  statute  should  be  decided  only  as  an  incident  to  the 
determination  of  a  bona  fide  controversy  between  parties.  For  a  num¬ 
ber  of  years,  however,  the  question  of  constitutionality  has  been  decided 
primarily  in  cases  where  a  person  to  be  affected  by  a  statute  seeks  an 
injunction  to  prevent  the  enforcement  of  the  statute,  or  where  a  person 
seeks  a  mandamus  to  compel  action  under  a  statute.  It  may,  of  course, 
be  possible  to  contend  that  in  such  cases  the  rights  of  the  parties  are 
the  fundamental  issue  and  the  question  of  constitutionality  a  mere  in¬ 
cident,  but  as  a  matter  of  actual  fact,  in  most  cases  squarely  involving 
the  validity  of  a  statute,  the  question  of  constitutionality  is  the  one  on 
trial,  even  though  it  is  presented  in  the  form  of  a  bona  fide  controversy. 
This  situation  is  well  recognized  by  counsel  in  substantially  all  of  the 
cases  involving  the  validity  of  important  statutes,  and  although  it  is 
probably  true  that  there  are  few  collusive  cases  with  respect  to  this 


850 


matter,  agreed  cases  to  raise  the  issue  of  constitutionality  are  not  un¬ 
common  in  Illinois  and  in  other  states. 

Ordinarily  the  question  of  constitutionality  must  first  be  presented 
to  a  trial  court,  although  some  important  cases  may  be  brought  orig¬ 
inally  in  the  supreme  court.2  The  making  of  the  constitutional  issue 
in  the  trial  court  has,  however,  in  this  country  become  a  rather  formal 
matter,  in  order  that  an  appeal  may  be  perfected  to  the  supreme  court. 
The  appellate  courts  of  this  state  have  no  jurisdiction  to  pass  upon 
questions  of  constitutionality,  and  if  a  question  as  to  the  validity  of  a 
statute  has  been  raised  in  the  trial  court,  taking  the  case  to  an  appellate 
court  waives  this  ground  of  objection.3 


Proposals  with  respect  to  judicial  power.  Numerous  critic- 
cisms  have  been  made  of  the  exercise  by  the  courts  of  their  power  to 
declare  laws  unconstitutional ;  and  a  number  of  proposals  have  been 
made  with  respect  to  this  matter.  Such  proposals  will  be  discussed 
briefly  below. 

(1)  One  of  the  simplest  methods  of  reducing  the  power  of  the 
courts  to  declare  laws  unconstitutional  is  that  of  reducing  the  number 
of  state  constitutional  limitations.  It  has  already  been  suggested  that 
in  Illinois  the  greater  part  of  the  increase  in  cases  involving  questions 
of  constitutionality  has  been  due  to  the  introduction  of  new  constitu¬ 
tional  limitations.  Limitations  regarding  the  procedure  in  the  enact¬ 
ment  of  legislation  and  with  respect  to  local  and  special  legislation  have 
been  responsible  for  the  annulment  of  a  large  proportion  of  the  statutes 
declared  unconstitutional  in  this  state  since  1870,  and  manv  of  the 
statutes  declared  unconstitutional  on  these  grounds  have  been  im¬ 
portant  ones. 

The  constitution  of  Illinois  provides  in  detail  that  various  types 
of  local  and  special  legislation  shall  not  be  enacted.  The  constitution 
also  contains  a  provision  that  “in  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall  be  enacted.”  In  Illinois, 
as  in  substantially  all  other  states,  this  provision  is  interpreted  by  the 
courts  as  directed  to  the  judgment  of  the  legislature  and  not  as  an  en¬ 
largement  of  judicially  enforcible  limitations. 

Some  states  have  adopted  a  plan  with  respect  to  local  and  special 
legislation  different  from  that  adopted  in  Illinois.  Missouri,  in  1875, 
introduced  into  its  constitution  a  provision  that  “in  all  other  cases 
where  a  general  law  can  be  made  applicable  no  local  or  special  law 
shall  be  enacted ;  and  whether  a  general  law  could  have  been  made 
applicable  in  any  case  is  hereby  declared  a  judicial  question,  and  as 
such  shall  be  judicially  determined  without  regard  to  any  legislative 
assertion  on  that  subject.”  Similar  clauses  have  been  adopted  in 
Minnesota  (18921,  Alabama  (1901),  Kansas  (190fi)  and  Michigan 
(1908).  In  Michigan  there  is  an  added  provision  that  no  local  or 


2  See>  for  example,  the  case  of  State  ex  rel  Gullett  v  McCullough,  254  Ill.  9 

( I J 1Z  ) . 


3  Griveau  v  South  Chicago  Rv.  Co.,  213  Til.  63 3 
Mutual  Fire  Ins,  Co.  v  People,  170  Ill.  474  (1898), 


(1905);  Indiana  Millers 
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special  law  “shall  take  effect  until  approved  by  a  majority  of  the 
electors  voting  thereon  in  the  district  to  be  affected”.  Michigan  does 
not  in  great  detail  forbid  local  and  special  legislation,  but  has  accom¬ 
plished  the  same  purpose  more  effectively  by  requiring  a  local  vote 
upon  such  legislation  and  by  making  the  necessity  for  a  special  act  a 
judicial  question.  The  plan  adopted  in  Michigan  definitely  enlarges 
judicial  power  over  legislation,  but  is  intended  to  submit  to  the 
court  a  specific  question  of  fact.  If  the  court  confines  itself  to  the 
question  so  submitted,  little  difficulty  will  result,  and  the  plan  adopted 
in  Michigan  is  likely  to  prove  more  satisfactory  than  that  of  pro¬ 
hibiting  in  detail  various  types  of  special  legislation,  and  thus  raising 
a  large  number  of  questions  for  judicial  determination.  That  is 
the  enlargement  of  the  judicial  power  with  respect  to  this  matter  may 
result  in  an  actual  simplification  of  the  judicial  function  of  passing 
upon  the  constitutionality  of  statutes.  The  danger  of  the  plan  adopted 
in  Michigan  is  that  the  term  “special  legislation”  may  be  construed  as 
meaning  any  legislation  which,  in  the  opinion  of  the  court,  deprives 
of  what  it  regards  as  proper  rights  or  makes  a  classification  of  which 
the  court  disapproves.  There  has  been  a  tendency  of  this  character 
in  the  interpretation  of  this  clause  in  Missouri  and  Minnesota,  and  a 
basis  for  such  an  interpretation  exists  in  Illinois  in  the  present  inter¬ 
pretation  of  the  special  privileges  and  immunities  clause  of  Article 
4,  section  22,  of  the  constitution.4 

Some  limitations  upon  legislative  procedure  were  imposed  by  the 
constitution  of  1848,  but  these  restrictions  were  increased  in  1870. 
It  would  probably  be  unwise  to  do  away  with  many  of  these  provisions, 
but  the  procedural  limitations  were  primarily  intended  to  guard 
against  fraud  or  surprise  in  the  enactment  of  legislation,  and  it  has 
been  urged  that  it  is  unnecessary  for  the  accomplishment  of  their 
purpose  that  legislation  should  be  for  an  indefinite  time  subject  to 
overthrow  because  of  some  formal  defect  in  its  enactment.  It  has, 
for  this  reason  been  suggested  that  the  value  of  most  of  the  procedural 
limitations  may  be  fully  preserved  and  difficulties  avoided  by  restrict¬ 
ing  to  a  fixed  period,  possibly  one  year,  the  opportunity  of  attacking 
legislation  because  of  formal  defects.  Were  this  done,  some  special 
proceeding  would  have  to  be  devised  for  the  purpose,  in  order  that  a 
contest  within  the  limited  time  could  be  brought,  even  though  no  bona 
fide  controversy  under  the  statute  had  arisen.  For  this  purpose,  a 
New  Jersey  plan  might  be  copied.  A  New  Jersey  Act  of  1873  provided 
that  within  one  year  after  an  act  or  resolution  had  been  filed  with  the 
secretary  of  state,  if  “the  governor  or  the  person  administering  the 
government  shall  have  reason  to  believe  that  any  such  law  or  joint 
resolution  was  not  duly  passed  by  both  houses  of  the  legislature,  or 
duly  approved  as  required  by  the  constitution,  he  may,  in  his  discre¬ 
tion,  direct  the  attorney  general  to  present  a  petition  to  the  supreme 
court  of  this  state,  setting  forth  the  facts  and  circumstances,  and  pray¬ 
ing  that  the  said  law  or  joint  resolution  may  be  declared  null  and  void”.5 

4  Upon  this  subject  see  F.  E.  Merrills:  Some  Aspects  of  Judicial  Control 
over  Special  and  Local  Legislation,  47  Am.  Law  Review,  351. 

5  .See  in  re  “An  Act  to  Amend  an  Act  entitled  ‘An  Act  Concerning  Public 
Utilities’”,  83  N.  J.  Law  303  (1912). 
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Such  a  plan  as  that  indicated  with  respect  to  the  formal  require¬ 
ments  of  enactment  of  legislation  is  directly  in  line  with  the  action 
of  the  supreme  court  of  Illinois  in  declining  to  hear  formal  objections 
to  a  statute  which  had  been  upheld  on  the  merits  and  had  been  in 
force  for  some  time.6 

(2)  One  important  influence  in  the  increasing  number  of  judicial 
declarations  of  unconstitutionality  is  that  which  depends  not  upon 
limitations  expressly  limiting  legislative  power,  but  upon  limitations 
implied  from  detailed  provisions  inserted  into  the  constitution.  The 
subject  of  implied  limitations  is  fully  discussed  in  the  pamphlet  deal¬ 
ing  with  the  legislative  department,  but  it  is  of  importance  here  to  call 
attention  to  the  fact  that  when  a  provision  is  placed  in  the  constitution 
laying  down  a  rule  as  to  legislative  policy  or  authorizing  or  command¬ 
ing  legislation,  such  a  provision  is  normally  interpreted  as  implying 
a  prohibition  of  legislative  action  otherwise  than  in  the  manner  speci¬ 
fied.  In  many  cases  provisions  have  been  placed  in  state  constitutions 
which  were  intended  for  the  purpose  of  authorizing  legislation  or  for 
the  purpose  of  laying  down  a  rule  of  policy  (which  might  properly 
have  been  dealt  with  by  legislation),  without  the  intention  that  the 
provision  so  inserted  should  be  construed  as  a  limitation  upon  legisla¬ 
tive  power.  Since  about  1840  a  large  and  growing  number  of  de¬ 
cisions  declaring  statutes  unconstitutional  has  been  based  upon  what 
may  be  termed  “implied  limitations” ;  that  is,  upon  constitutional  pro¬ 
visions  not  primarily  intended  as  limitations,  and  not  primarily  dealing 
with  matters  of  fundamental  or  permanent  importance.  Provisions  of 
this  character,  it  may  be  properly  argued,  should  not  be  in  a  constitu¬ 
tion  at  all,  but  it  should  be  borne  in  mind  that  if  such  provisions  are 
placed  in  a  constitution  they  will  be  interpreted  in  accordance  with 
now-establshed  judicial  doctrine  as  limitations  upon  the  legislature, 
and  will  result  in  a  continuance  of  a  series  of  technical  decisions  hold¬ 
ing  statutes  unconstitutional.  This  matter  is  commented  upon  sepa¬ 
rately  here,  because  it  raises  a  somewhat  different  type  of  issue,  and 
presents  also  the  question  as  to  what  type  of  constitution  it  is  desired 
to  adopt. 

(3)  The  growth  of  decisions  under  the  “due  process  of  law” 
clause  has,  as  already  suggested,  not  been  due  to  the  introduction  of 
any  additional  limitations  upon  the  general  assembly.  A  plan  has 
been  suggested  for  the  purpose  of  meeting  to  some  extent  certain  of 
the  criticisms  with  respect  to  the  state  court’s  application  of  the  “due 
process  of  law”  clause.  The  constitution  of  Illinois  provides  that  “no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  pro¬ 
cess  of  law”.  The  Fourteenth  Amendment  to  the  constitution  of  the 
United  States  provides  “nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws”.  These 
limitations  clearly  duplicate  each  other,  and  the  provision  in  the 
national  constitution  is  apparently  broader. 

The  s0tate  supreme  court  is  the  final  judicial  interpreter  of  the 
state  constitution,  and  “due  process  of  law”  in  the  state  constitution 


6  Gifford  v  Culler, 

(1912). 


261  Ill.  530  (1914);  Greenberg  v  Chicago,  256  Ill.  213 
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means  what  the  supreme  court  of  Illinois  interprets  it  to  mean.  Under 
these  circumstances,  it  is  not  surprising  to  find  that  “due  process” 
often  means  one  thing  in  Illinois,  another  thing  in  another  state,  and 
something  still  different  as  interpreted  by  the  supreme  court  of  the 
United  States.  Under  a  provision  identical  with  the  Fourteenth 
Amendment,  the  supreme  court  of  Illinois  has,  in  a  number  of  cases, 
annulled  legislation  (as  have  other  higher  state  courts)  when  similar 
legislation  has  been  upheld  by  the  United  States  supreme  court.  The 
Illinois  supreme  court  has  sometimes  reached  a  narrower  view  as  to 
the  validity  of  laws  than  the  United  States  supreme  court,  through 
broad  interpretation  given  to  the  constitutional  provision  against 
special  or  local  laws  conferring  special  privileges,  immunities  or  fran¬ 
chises. 

There  is  distinct  value  in  having  broad  constitutional  provisions 
for  the  protection  of  private  rights,  and  such  broad  constitutional 
guarantees  are  probably  incapable  of  definite  interpretation,  because 
the  content  of  rights  to  be  protected  under  them  is  not  itself  definite. 
However,  a  large  part  of  the  value  of  such  broad  clauses  is  lost  un¬ 
less  they  are  construed  uniformly,  and  a  basis  for  criticism  may  be 
found  because  of  the  fact  that  identical  clauses  are  construed  dif¬ 
ferently  by  different  courts.  The  clauses  of  the  Fourteenth  Amend¬ 
ment  finally  obtain  uniform  interpretation  for  the  whole  country 
through  the  United  States  supreme  court,  and  it  has  been  urged  that  if 
it  be  assumed  that  the  federal  clause,  as  uniformly  interpreted  by  the 
United  States  supreme  court,  will  adequately  protect  private  rights, 
there  is  no  longer  a  necessity  for  duplicating  clauses  in  state  constitu¬ 
tions.  It  is  urged  that  state  constitutional  provisions  of  this  sort  and 
state  decisions  based  thereon  serve  merely  to  retard  a  final  and  uniform 
settlement  of  questions  of  public  policy  insofar  as  such  settlement 
is  dependent  upon  constitutional  constructions.  Of  course,  it  may  be 
urged  (and  perhaps  correctly)  that  the  power  in  the  state  courts  to 
apply  such  a  constitutional  provision  independently  of  the  attitude 
of  the  United  States  supreme  court  may  occasionally  prove  of  ad¬ 
vantage,  but  on  the  other  hand  it  is  urged  that  the  advantage  is  more 
than  offset  by  the  criticisms  which  courts  bring  upon  themselves  by 
different  constructions  of  identical  constitutional  provisions. 

If  the  “due  process  of  law”  clause  and  other  provisions  dupli¬ 
cating  federal  constitutional  limitations  upon  the  state  were  removed 
from  the  state  constitution,  the  state  courts  would  then  base  their 
decisions  upon  the  federal  clauses  and  would,  as  a  matter  of  principle, 
be  bound  by  decisions  rendered  by  the  United  States  supreme  court. 
Under  federal  statutes,  a  case  may  be  taken  to  the  supreme  court  of 
the  United  States  from  the  highest  state  court  by  writ  of  error  when 
the  decision  of  a  state  court  is  in  favor  of  the  validity  of  a  state 
statute  attacked  upon  federal  grounds.  Where  the  decision  of  the  state 
court  is  against  the  validity  of  the  state  statute  on  federal  grounds, 
the  United  States  supreme  court  may  by  certiorari  hear  the  case  and 
decide  the  federal  issue  itself.  Although  it  is  much  easier  to  obtain 
the  review  of  a  state  decision  in  favor  of  the  validity  of  a  state  statute 
on  federal  grounds  than  it  is  to  obtain  a  review  of  a  decision  against 
a  state  statute  upon  the  same  grounds,  yet  the  federal  statutes  do 
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permit  a  means  of  obtaining  a  uniform  interpretation  of  the  federal 
limitations  for  the  whole  country. 

(4)  It  has  been  urged  that  there  should  be  a  more  definite  as¬ 
surance  that  the  case  made  upon  the  constitutionality  of  a  statute  is 
a  real  case  and  that  all  questions  upon  which  constitutionality  depends 
are  properly  presented  to  the  court.  If  the  case  is  one  between  private 
parties,  the  state  may  now  intervene  through  its  attorney  general.  If 
the  case  is  one  in  which  an  individual  seeks  to  enjoin  action  by  a  state 
official,  the  state  attorney  general  would,  as  a  matter  of  course,  rep¬ 
resent  the  state  official.  But  when  a  case  involves  an  important 
statute,  there  is  no  assurance  that  the  public  interest  in  the  statute 
will  be  adequately  represented,  and  in  some  instances  in  recent  years 
the  state  attorney  general,  nominally  representing  the  state  in  support¬ 
ing  the  statute,  has  already  in  an  official  opinion  declared  that  the 
statute  is  unconstitutional. 

Where  the  state  or  a  state  official  is  not  a  party,  the  presentation 
of  the  case  for  and  against  a  statute  is  in  the  hands  of  counsel  of  pri¬ 
vate  parties,  and  the  parties,  so  far  as  they  are  settling  their  own  con¬ 
troversy,  cannot  be  relied  upon  to  present  all  facts  upon  which  a  de¬ 
cision  should  be  based.  Courts  are  clear  in  the  opinion  that  a  statute 
should  not  be  declared  unconstitutional  because  of  one  case  of  in¬ 
dividual  hardship,7  if  the  general  conditions  justify  it,  but  a  case 
between  private  parties  is  not  calculated  to  bring  forward  information 
regarding  general  conditions  which  may  justify  legislation.  Except  in 
a  few  cases,  such  as  Muller  v  Oregon8  and  Ritchie  v  Wayman,9  where 
unofficial  organizations  have  gathered  information,  the  present  meth¬ 
ods  of  testing  contsitutionality  have  not  proven  adequate  for  the  pre¬ 
sentation  of  information  other  than  that  involved  in  a  particular  case. 

As  a  matter  of  fact,  the  trial  of  a  statute,  if  this  phrase  may  be 
employed,  may  properly  be  urged  not  to  be  a  matter  of  mere  private 
interest.  A  suggestion  with  respect  to  this  matter  has  been  made  in  a 
recent  book  by  Mr.  Horace  A.  Davis : 

“Every  statute  duly  enacted  should  have  the  force  of  law.  If 
under  its  operation  a  party  considers  himself  aggrieved,  he  may  on 
notice  to  the  attorney  general  apply  to  a  court  of  general  jurisdiction 
for  review  of  its  constitutionality.  If  he  can  establish  actual  damage, 
the  judge  shall  certify  that  fact  to  the  highest  court  of  the  state  which 
shall  thereupon  set  an  early  date  for  a  hearing  on  the  validity  of  the 
statute.  The  state  shall  be  represented  and  notice  shall  be  given  to  the 
members  of  the  legislature  which  passed  the  act,  and  to  the  public. 
All  persons  interested  shall  have  the  right  to  intervene  and  argue, 
and  untrammeled  by  technical  rules  of  evidence,  to  present  the  reasons 
for  the  legislation.  If  the  court  shall,  after  such  hearing,  with  sub¬ 
stantial  unanimity  find  the  statute  unconstitutional,  it  shall  certify  its 
decision  to  the  secretary  of  state,  and  the  statute  shall,  from  that  date 
only  and  to  the  extent  indicated  by  the  decision,  cease  to  be  a  law. 
The  aggrieved  plaintiff  shall  then  be  relegated  to  a  court  of  claims  to 

7  See  for  example  Ex  Parte  Kair,  28  New  425,  pp.  429-432. 

8  208  U.  S.  412  (1908). 

9  244  Ill.  509  (1910). 
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prove  the  amount  of  his  injury  and  shall  have  judgment  against  the 
state  for  the  damage  he  has  suffered.  All  other  persons  who  have 
meanwhile  been  aggrieved  shall  also  be  compensated  in  like  manner; 
but  no  claim  shall  be  made  after  ten  years  from  the  time  when  the 
statute  takes  effect.”10 

This  suggestion  proceeds  upon  the  assumption,  in  great  part  true, 
that  the  state  has  as  much  interest  in  the  annulment  as  in  the  enact¬ 
ment  of  a  statute.  It  has  occasionally  been  suggested  that  there  should 
be  an  extension  of  the  system  of  advisory  opinions  so  that  the  court  may 
pass  in  advance  upon  the  constitutionality  of  proposed  legislation. 
This  proposal  will  be  dealt  with  more  at  length  in  a  later  part  of  this 
chapter. 

(5)  The  plan  has  been  adopted  in  a  few  cases  of  limiting  the 
declaration  of  unconstitutionality  to  the  highest  court  in  the  state. 
In  Rhode  Island,  for  some  years  a  question  of  constitutionality,  when 
raised  in  a  lower  court,  has  been  certified  to  the  supreme  court  for 
decision.  In  criminal  cases,  the  question  of  constitutionality,  raised 
in  the  lower  court  is  reserved  until  after  the  completion  of  the  trial 
and  is  certified  to  the  supreme  court  for  decision  if  the  accused  is 
found  guilty.* 11  In  Wyoming  the  lower  court  may  certify  important 
and  difficult  constitutional  questions  to  the  supreme  court.12  An 
amendment  to  the  Colorado  constitution  adopted  in  1912,  in  connection 
with  the  introduction  of  the  recall  of  judicial  decisions,  prevents  other 
courts  than  the  supreme  court  from  passing  upon  the  constitutionality 
of  statutes. 

(6)  Ex-president  Roosevelt  advocated  in  1912  the  so-called  “recall 
of  judicial  decisions”,  and  in  that  year  a  provision  for  the  recall  of  ju¬ 
dicial  decisions  was  inserted  into  the  constitution  of  Colorado.  The  re¬ 
call  of  judicial  decisions  would  by  popular  vote  establish  for  the  future 
the  constitutionality  of  a  state  law  which  had  been  declared  invalid  by 
the  court,  and  would  in  effect  be  a  constitutional  amendment  altering 
the  interpretation  placed  upon  the  constitutional  provision. 

Under  the  Colorado  constitutional  provision  of  1912,  no  court  ex¬ 
cept  the  supreme  court  may  declare  unconstitutional  a  law,  or  a  char¬ 
ter  provision  adopted  by  a  city.  A  decision  that  a  law  is  unconstitu¬ 
tional  does  not  become  effective  until  after  sixty  days.  “Within  said 
sixty  days  a  referendum  petition  signed  by  not  less  than  five  per  cent 
of  the  qualified  voters  .  .  .  may  bequest  that  such  law  be  sub¬ 

mitted  to  the  people  of  this  state  for  adoption  or  rejection 
All  such  laws  or  parts  thereof  submitted  as  herein  provided  when  ap¬ 
proved  by  a  majority  of  the  votes  cast  thereon  at  such  election  shall  be 
and  become  the  law  of  this  state  notwithstanding  the  decision  of  the 
supreme  court.  .  .  A  decision  of  the  supreme  court  holding 

unconstitutional  a  provision  of  a  municipal  home  rule  charter  may  in 
a  similar  manner  be  recalled  by  the  voters  of  the  city.  Under  this 
plan,  the  voters  of  a  city  are  made  final  interpreters  of  the  state  con¬ 
stitution  within  the  limits  of  such  city. 

10  Horace  A.  Davis,  The  Judicial  Veto,  33. 

11  Rhode  Island  General  Laws  1909  p.  1049  (Chapter  298,  Secs.  1-3). 

12  Wyoming-  Compiled  Statutes,  1910,  Sec.  5136.  Burton  v  Coal  Co.,  IS 
Wyo.  362  (1909). 
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The  process  of  state  constitutional  amendment  has  often  been  ap¬ 
plied  for  the  purpose  of  either  removing  specific  constitutional  pro¬ 
visions  that  have  ceased  to  be  desirable  or  of  altering  the  interpreta¬ 
tion  given  by  the  courts  to  a  broad  and  indefinite  constitutional  provi¬ 
sion.  What  is  done  by  a  constitutional  change  in  the  latter  case,  is, 
of  course,  to  establish  in  the  constitution  a  power  which  has  by  judi¬ 
cial  interpretation  been  denied,  and  to  overcome  for  the  future  the  re¬ 
sult  of  such  a  decision.  The  drainage  amendment  in  this  state  in  1878 
was  adopted  for  the  express  purpose  of  meeting  a  difficulty  raised  by 
a  judicial  interpretation  of  the  existing  constitutional  provision. 

Provided  the  method  of  amending  a  state  constitution  is  relatively 
easy,  the  people  of  a  state  have  the  privilege  if  they  desire,  of  adopting 
into  their  constitution  a  policy  different  from  that  declared  by  the  high¬ 
est  court  to  be  established  by  existing  constitutional  provisions,  and  this 
may  be  called  either  an  overruling  of  the  state  court  or  the  establish¬ 
ing  of  a  different  constitutional  policy.  Amendments  altering  state 
constitutional  provisions,  as  judicially  construed,  have  not  been  infre¬ 
quent.  Thus  the  people  of  Colorado  in  1902  inserted  into  their  con¬ 
stitution  a  provision  fixing  an  eight  hour  day  in  mines  and  smelters, 
thereby  establishing  a  different  policy  from  that  of  a  decision  of  the 
supreme  court.  So  the  people  of  New  York  in  1913  overcame  the  re¬ 
sult  of  the  New  York  court  of  appeals’  decision,  insofar  as  it  declared 
compulsory  workmen’s  compensation  to  be  a  violation  of  the  state  con¬ 
stitution.  In  a  number  of  other  cases,  constitutional  amendments  have 
been  adopted  for  the  express  purpose  of  establishing  in  the  constitu¬ 
tion  a  policy  previously  declared  by  the  highest  courts  to  be  violative 
of  due  process  of  law. 

The  proposed  recall  of  judicial  decisions  was  at  first  thought  to 
present  an  easier  method  of  passing  upon  constitutional  issues  raised 
by  judicial  decisions,  but  there  appear  to  be  no  advantages  of  the  plan 
as  compared  with  that  of  specific  amendment  to  the  constitution. 

It  was  urged  that  the  recall  of  decisions  would  be  more  adaptable 
than  the  method  of  amending  the  state  constitution.  If,  for  example,  a 
workmen  s  compensation  law  was  held  unconstitutional,  it  was  said 
that  what  the  people  desire  to  do  is  to  vote  whether  that  particular  law 
shall  be  brought  back  into  force  \  and  not  to  vote  on  a  constitutional 
amendment  authorizing  the  legislature  to  enact  compensation  laws  in 
general,  thus  peimitting  the  passage  again  of  the  law  held  unconstitu¬ 
tional  or  the  passage  of  a  law  of  a  different  character  from  -the  one  held 
unconstitutional.  I  he  people,  it  is  said,  want  the  law  which  has  just 
been  declared  unconstitutional,  and  by  the  recall  of  the  decision  the 
constitutional  bars  are  to  be  let  down  just  far  enough  to  permit  that 
particular  law  to  get  over. 

Yet,  if  a  policy  is  desired  different  from  that  laid  down  by  the 
highest  state  court,  the  thing  that  is  probably  desired  is  the  possibility 
of  dealing  with  a  general  problem  rather  than  that  of  keeping  a  parti- 
culai  law  in  force.  Important  laws  declared  unconstitutional  under 
bioad  constitutional  guaiantees  usually  relate  to  legislation  which  is 
more  or  less  in  a  state  of  experiment.  Let  us  suppose  that  a  work¬ 
men’s  compensation  law  were  passed  by  a  state  legislature  and  then 
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held  unconstitutional  by  the  highest  state  court,  as  was  the  case  in  New 
York.  The  decision  of  the  court  is  recalled.  That  is,  the  particular 
law  in  question  is  no  longer  to  be  open  to  state  constitutional  objection. 
The  law  conies  into  force  and  some  of  its  provisions  work  badly.  In 
order  to  remove  these  undesirable  features,  the  next  legislature  amends 
the  measure  in  some  important  respect.  Now,  the  popular  vote  on  the 
original  measure  has  said  that  the  particular  measure  of  workmen’s 
compensation,  and  that  measure  only,  should  be  relieved  from  state 
constitutional  provisions,  as  interpreted  by  the  state  court ;  and  the 
court  would,  if  it  accepts  this  popular  interpretation  of  the  constitu¬ 
tion,  now  probably  hold  the  amended  compensation  law  unconstitu¬ 
tional,  and  matters  are  back  at  the  point  from  which  they  started.  The 
proposed  recall  of  judicial  decisions  is  less  adaptable  and  more  cumber¬ 
some  than  are  the  present  methods  of  amending  constitutions  in  most 
of  the  states.  The  Colorado  provision  adopted  in  1912  has  not  been 
used,  and  is  hardly  likely  to  be  used. 

Of  course,  it  should  be  borne  in  mind  that  all  that  could  be  ac¬ 
complished  by  a  recall  of  judicial  decisions  or  by  any  other  method  of 
overcoming  or  of  preventing  a  judicial  annulment  of  a  state  law  is 
that  of  saying  that  the  state  law  is  not  subject  to  state  constitutional 
objections.  Whatever  plan  the  state  may  adopt  with  respect  to  any 
such  matters  as  are  here  under  consideration  will,  of  course,  leave 
legislation  subject  to  the  broad  guarantees  in  the  federal  constitution 
against  state  action.  This  matter  is  further  commented  upon  in  para¬ 
graph  3  above,  where  the  subject  of  duplicate  limitations  is  discussed. 

(7)  Ohio  and  North  Dakota  have  adopted  a  plan  by  which  an  ex¬ 
traordinary  majority  of  the  supreme  court  is  required  to  declare  a 
law  unconstitutional. 

The  Ohio  Amendment  of  1912  provides  that  “no  law  shall  be  held 
unconstitutional  and  void  by  the  supreme  court  without  the  concur¬ 
rence  of  at  least  all  but  one  of  the  judges,  except  in  the  affirmance  of 
the  judgment  of  the  court  of  appeals  declaring  a  law  unconstitutional 
and  void”.  The  courts  of  appeals  in  Ohio  are  composed  of  three 
judges,  and  may  not  reverse  the  action  of  lower  courts  of  record  ex¬ 
cept  by  majority  action.  If  a  plan  of  this  sort  is  to  be  adopted,  the 
Ohio  plan  seems  pretty  clearly  unwise.  This  plan  really  places  upon 
two  out  of  three  judges  in  an  inferior  appellate  court  the  power  to  de¬ 
clare  laws  unconstitutional  subject  to  a  majority  support  by  the  su¬ 
preme  court,  and  might  well  have  the  effect  of  giving  greater  authority 
to  the  decisions  of  the  lower  court.  A  lower  court,  if  there  were  doubt, 
would  probably  resolve  it  against  the  statute  and  so  leave  the  supreme 
court  authority  to  declare  the  statute  unconstitutional  by  majority 
action. 

In  the  six  years  following  1912,  the  supreme  court  of  Ohio  seems 
to  have  been  almost  as  active  in  declaring  laws  unconstitutional  as  in 
the  six  years  preceding  that  year.  There  have  been  only  one  or  two 
cases  in  which  the  amendment  would  have  had  any  effect,  because  in 
practically  all  of  these  cases  there  was  not  more  than  one  dissent.  There 
has  been  one  case  at  least13  in  which  the  court  declared  a  law  constitu- 


13  98  Ohio  Stat.e  446  (1918). 


858 


tional  although  four  of  the  seven  judges  regarded  it  as  unconstitu¬ 
tional,  but  there  have  been  no  other  such  cases.  There  seems  some 
basis  for  the  view  that  the  court  makes  an  effort  to  come  to  a  unani¬ 
mous  opinion  if  possible  upon  constitutional  matters,  and  it  may  be 
that  if  there  is  a  clear  majority  in  favor  of  such  a  view  the  court  would 
agree  to  have  not  more  than  one  dissent  recorded.  1  he  Ohio  plan  has 
another  difficulty  in  that  one  court  of  appeals  may  declare  a  law  con¬ 
stitutional  and  another  court  of  appeals  declare  the  same  law  uncon¬ 
stitutional.  Under  the  Ohio  provision,  it  would  be  possible  for  the 
supreme  court  to  hold  the  statute  void  in  affirming  the  judgment  of 
one  court  of  appeals,  but  without  authority  to  take  the  same  view  as 
to  the  action  of  another  court  of  appeals.  Probably,  however,  if  such 
a  case  occurred,  the  decision  that  the  act  was  unconstitutional,  in  af¬ 
firming  the  judgment  of  one  lower  court,  would  be  regarded  as  bind¬ 
ing  upon  the  state  as  a  whole. 

A  proposal  submitted  to  the  people  of  Minnesota  in  1914,  but  re¬ 
jected,  provided  that  “no  statute  shall  be  declared  unconstitutional 
unless  five  (out  of  seven)  members  of  the  court  shall  concur  in  the 
decision.”  The  state  of  North  Dakota  in  1918  adopted  a  constitu¬ 
tional  provision  that  “in  no  case  shall  any  legislative  enactment  or 
law  of  the  state  of  North  Dakota  be  declared  unconstitutional  unless 
at  least  four  of  the  judges  shall  so  decide.”  The  North  Dakota  su¬ 
preme  court  is  composed  of  five  judges.  If  a  plan  of  this  sort  is  to  be 
adopted,  the  North  Dakota  and  Minnesota  provisions  seem  more 
satisfactory  than  that  adopted  in  Ohio,  although  under  the  amendment 
adopted  in  North  Dakota  the  question  may  present  itself  as  to 
whether  the  supreme  court  is  declaring  a  law  unconstitutional  if  it 
affirms  the  judgment  of  a  lower  court  holding  a  law  invalid.  The 
North  Dakota  constitutional  provision  has  been  in  force  for  too  short 
a  time  for  any  comment  to  be  made  upon  its  effect. 

The  platform  of  the  labor  party  in  this  state  favors  a  constitutional 
provision  that  no  law  shall  be  declared  unconstitutional  except  by  the 
unanimous  action  of  the  supreme  court.  With  respect  to  this  sugges¬ 
tion  and  also  with  respect  to  the  suggestion  for  the  requirement  of 
an  extraordinary  majority  of  the  court  to  declare  laws  unconstitu¬ 
tional,  some  analysis  should  be  made  of  decisions  in  this  state  de¬ 
claring  laws  unconstitutional.  Two  hundred  and  eight  decisions  of 
the  supreme  court  of  Illinois  declaring  laws  unconstitutional  under 
the  constitution  of  1870. have  been  analyzed.  In  these  cases  there  were 
53  dissents,  and  of  these  26  were  dissents  without  opinions.  In  20 
cases  there  was  one  dissent ;  in  18  cases  there  were  two  dissents ;  and  in 
15  cases  there  were  three  dissents.  If  the  concurrence  of  all  but  one  of 
the  members  of  the  supreme  court  had  been  required  to  declare  laws 
unconstitutional,  this  would  have  meant  for  the  period  since  1870 
that  33  out  of  208  laws  might  not  have  been  declared  unconstitu¬ 
tional.  This,  of  course,  is  based  on  the  assumption  that 
the  judges  would  have  taken  the  same  view  in  the  face  of  such  a 
constitutional  restriction  that  they  took  in  the  absence  of  such  a  re¬ 
striction.  It  should  be  borne  in  mind  that  the  judges  who  may  desire 
to  dissent  in  one  case  may  feel  that  in  other  cases  there  should  be  a 
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relative  degiee  of  ease  in  declaring  that  a  statute  is  invalid;  and 
that  they  might  on  that  account  waive  their  opposition  in  one  case 
in  01  dei  to  aid  in  the  establishment  of  a  practical  rule,  which  would 
destroy  the  effect  of  a  constitutional  provision  limiting  the  court. 

The  chief  objection  to  the  power  of  the  courts  to  declare  laws 
unconstitutional  has  reference  to  the  use  of  broad  constitutional  guar¬ 
antees  as  against  social  and  industrial  legislation.  A  list  is  here  given 
of  the  moie  important  cases  in  which  laws  of  this  character  have  been 
declared  unconstitutional  by  the  supreme  court  of  Illinois : 

Ramsey  v  People,  142  Ill.  380  (1892) 

Frorer  v  People,  141  Ill.  171  (1892) 

Braceville  Coal  Co.  v  People,  147  Ill.  66  (1893) 

Ritchie  v  People,  155  Ill.  98  (1895) 

Harding  v  People,  160  Ill.  459  (1896) 

Ruhstrat  v  People,  185  Ill.  133  (1900) 

Gillespie  v  People,  188  Ill.  176  (1900) 

People  ex  rel.  Akin  v  Butler  Street  Foundry  Co.,  201  Ill.  236 
(1903) 

Matthews  v  People,  202  Ill.  389  (1903) 

Kellyville  Coal  Co.  v  Harrier,  207  Ill.  624  (1904) 

Starne  v  People,  222  Ill.  189  (1906) 

Massie  v  Cessna,  239  Ill.  352  (1909) 

Josma  v  Western  Steel  Car  &  Foundry  Co.,  249  Ill.  508  (1911) 
People  v  Schenck,  257  Ill.  384  (1913) 

Of  these  fourteen  cases,  there  were  no  dissents  in  twelve.  There 
was  one  dissent  in  the  case  of  Starne  v  People,  and  there  two  dissents 
in  the  case  of  Matthews  v  People.  The  Starne  case  may 
be  open  to  criticism,  but  perhaps  its  chief  effect  was  not  to  defeat  a 
particular  type  of  legislation  but  to  make  necessary  a  bad  form  of 
draftsmanship  in  subsequent  legislation  enacted  to  accomplish  the 
purpose  sought  by  the  statute  there  involved. 


Comments  upon  proposals.  The  plans  stated  above  proceed 
upon  the  assumption  that  the  power  to  declare  laws  unconstitutional 
will  remain,  and  it  seems  that  this  assumption  is  one  which  must  be 
made  at  the  present  time.  Some  of  these  proposals  seek  to  meet  con¬ 
ditions  which  are  incidental  to  the  power  of  declaring  laws  uncon¬ 
stitutional,  and  to  make  that  power  to  some  extent  more  effective. 
Others  seek  definitely  to  limit  the  power,  and  to  restrict  the  authority 
of  the  court  in  passing  upon  the  validity  of  legislation.  The  proposal 
has  been  made,  of  course,  that  the  authority  of  the  courts  to  declare 
laws  unconstitutional  should  be  abolished,  and  such  a  proposal,  to¬ 
gether  with  a  good  deal  of  useful  information,  will  be  found  in  a  re¬ 
port  recently  presented  to  the  American  Federation  of  Labor.14 

14  Study  and  Report  for  American  Federation  of  Labor  upon  Judicial  Con¬ 
trol  over  Legislatures  as  to  Constitutional  Questions,  by  Jackson  H.  Ralston, 
■Washington,  1919.  Proposals  to  require  an  extraordinary  majority  to  declare  a 
law  unconstitutional  and  to  leave  the  scope  of  the  state's  police  power  to  the 
final  determination  of  the  legislature  were  discussed  and  rejected  by  the  Massa¬ 
chusetts  constitutional  convention  in  1918.  Debates  I,  453,  851. 
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With  respect  to  the  problem  here  under  discussion,  it  should  be 
suggested  that  some  person  or  body  must  finally  interpret  the  constitu¬ 
tion.  The  proposal  made  by  Mr.  Ralston  would  take  away  from  state 
courts  the  right  to  declare  invalid  acts  of  state  legislatures  and  from 
the  federal  courts  the  right  to  declare  invalid  acts  of  Congress,  leaving 
to  the  courts,  subject  to  final  review  by  the  United  States  supreme 
court,  a  power  to  declare  state  legislative  acts  invalid  as  in  conflict 
with  the  federal  constitution,  laws  or  treaties,  requiring  that  courts 
in  such  cases  should  hold  statutes  invalid  only  upon  the  concurrence 
of  three-fourths  of  their  members.  For  the  proper  working  of  the 
federal  system,  it  would,  of  course,  be  necessary  that  some  body  pass 
upon  the  relationship  between  federal  and  state  powers,  and  probably 
those  opposed  to  the  general  power  of  the  courts  would  agree  that 
the  United  States  supreme  court  has,  on  the  whole,  performed  ef¬ 
ficiently  the  task  of  preserving  the  balance  between  the  national  and 
the  state  governments  under  the  constitution  of  the  United  States. 

Aside  from  the  construction  of  federal  powers  as  against  the 
states,  Mr.  Ralston’s  proposal  would  leave  to  congress  the  final  de¬ 
termination  of  its  own  powers  and  to  the  state  legislatures  the  final 
determination  of  their  powers,  assimilating  these  legislatures  to  the 
legislatures  of  most  of  the  other  countries  in  the  world.15  However, 
in  connection ~with  such  a  proposal,  it  must  be  borne  in  mind  that  this 
power  has  been  a  rather  essential  part  of  the  American  governmental 
system  for  nearly  150  years. 

It  is  assumed  that  in  this  country  the  courts  will  remain  the 
bodies  to  interpret  finally  the  meaning  of  constitutional  texts,  even 
though  some  limitation  may  be  placed  upon  them  in  the  performance 
of  this  function.  The  problem  of  constitutional  construction  involves 
much  the  same  type  of  function  as  that  of  statutory  construct^!!,  and 
constructions  must  be  given  if  language  is  vague  or  uncertain,  as 
constitutional  language  is  sometime  apt  to  be,  although  perhaps  it  may 
be  said  that  many  questions  of  construction  arise  not  because  of  any 
indefiniteness  in  language,  but  because  changed  conditions  have 
brought  up  problems  of  which  the  framers  of  the  constitution  could 
not  have(  thought.  A  complex  constitution  makes  necessary  the 
prompt  settlement  if  possible  of  numerous  technical  questions  of  con¬ 
struction,  and  when  such  questions  are  once  settled  a  constitution  is 


15  In  Australia,  Argentina,  Greece,  Norway  and  Roumania,  the  courts  en¬ 
force  constitutional  limitations  in  much  the  same  manner  as  they  do  in  the 
United  States,  although  cases  arise  much  less  frequently  than  they  do  with 
us.  In  Switzerland,  the  federal  court  enforces  against  cantonal  legislation 
the  guarantees  in  both  cantonal  and  federal  constitutions.  For  Canada  a 
judicial  control  exists  in  order  to  keep  the  dominion  and  provincial  legisla¬ 
tures  within  the  limits  of  the  British  North  America  Act.  In  a  number  of 
federal  governments  (Brazil,  Mexico,  and  Switzerland)  there  exists  impliedly 
or  expressly  a  judicial  power  to  disregard  state  laws  which  conflict  with  the 
federal  constitution  or  laws,  but  this  may  be  regarded  more  appropriately  as 
a  control  of  superior  over  inferior  legislation,  rather  than  a  true  judicial  con¬ 
trol  over  legislation.  The  constitutions  of  Portugal,  Nicaragua,  Honduras, 
Cuba,  Haiti  and  Venezuela  expressly  grant  to  the  courts  power  to  disregard 
laws  conflicting  with  the  constitutions,  and  in  several  other  Latin-American 
constitutions  there  are  provisions  which  imply  a  similar  power.  Too  much 
reliance,  however,  must  not  be  placed  upon  the  declarations  in  some  of  these 
constitutions.  To  complete  the  list  it  may  be  added  that  in  Liberia  the  courts 
exercise  such  a  power  and  that  a  judicial  power  over  legislation  was  asserted 
in  the  Transvaal  in  1896. 
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likely  to  operate  more  effectively  than  before.  Here  arises  one  of  the 
most  serious  problems  in  connection  with  any  proposal  for  the  recall 
of  judicial  decisions  or  for  the  determination  of  constitutional  ques¬ 
tions  only  by  an  extraordinary  majority  of  the  court. 

It  is  well  known  that  practical  issues  as  to  the  wisdom  of  particu¬ 
lar  interpretations  influence  most  of  our  courts,  and  judges  would  not 
be  human  were  this  not  true.  Requiring  a  certain  proportion  of  judges 
to  declare  a  law  unconstitutional  may  well  lead  to  a  liberal  interpreta¬ 
tion  in  one  case,  which  makes  a  strong  popular  or  sentimental  appeal, 
as  against  a  strict  interpretation  in  another  case.  Of  course,  it  must 
be  admitted  that  courts  do  not  now  always  take  the  same  attitude  in 
applying  a  constitutional  provision  to  different  types  of  cases,  but  a  re¬ 
quirement  of  this  sort  may  accentuate  such  an  attitude. 

Not  only  this,  but  an  element  of  greater  uncertainty  will  be  added 
when  it  is  known  that  a  majority  of  a  court  favored  a  particular  inter¬ 
pretation,  but  was  prevented  from  adopting  that  interpretation  by  a 
constitutional  provision  of  this  character.  A  change  in  judicial  at¬ 
titude  or  a  change  in  the  membership  of  a  court  would  be  more  likely 
under  such  conditions  to  result  in  a  change  of  the  decisions.  Of 
course,  the  points  just  suggested  may  be  met  by  the  argument  that 
courts  now  frequently  change  their  attitude  upon  constitutional  ques¬ 
tions,  and  that  little  greater  uncertainty  would  be  added  by  the  adoption 
of  such  a  plan.  It  may  be  suggested,  however,  that  the  recall  of  judicial 
decisions,  if  it  were  used,  would  lead  to  much  more  uncertainty  re¬ 
garding  the  text  of  a  constitution  than  would  any  other  plan  proposed. 
A  recall  of  a  decision  would  make  no  change  in  the  text  of  the  consti¬ 
tution  and  would  leave  the  court  and  everybody  in  the  community  un¬ 
certain  as  to  the  status  of  the  constitutional  rule  about  the  particular 
matter. 


Advisory  opinions.  By  constitutional  provisions  in  Massachu¬ 
setts,  New  Hampshire,  Maine,  Rhode  Island,  Colorado,  Florida  and 
South  Dakota,  certain  officers  of  the  government  (including  the  two 
houses  of  the  legislature  in  all  states  except  Florida  and  South  Dakota) 
are  authorized  to  require  opinions  from  the  highest  state  courts  upon 
certain  questions.  This  plan  of  having  the  highest  court  give  advisory 
opinions  has  been  employed  a  great  deal  in  recent  years  in  the  state  of 
Massachusetts  in  order  to  obtain  opinions  as  to  the  validity  of  proposed 
legislation  in  advance  of  its  passage.  In  South  Dakota  and  Florida 
such  opinions  are  not  constitutionally  authorized.  In  Rhode  Island 
opinions  upon  proposed  legislation  are  occasionally  asked ;  in  Colorado 
the  practice  of  asking  opinions  upon  proposed  legislation  was  once 
vigorously  pursued,  but  has  now  largely  disappeared.  In  Maine  and 
New  Hampshire  the  practice  of  asking  such  opinions  is  employed  to 
some  extent,  and  the  practice  is  apparently  on  the  increase  in  New 
Hampshire.  At  first  advisory  opinions  were  regarded  as  mere  advice, 
but  since  1885  such  opinions  have  come  to  be  assigned  rather  distinct 
weight,  as  if  they  were  judicial  precedents. 
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It  is  with  respect  to  the  constitutionality  of  proposed  legislation 
that  advisory  opinions  have  been  most  useful,  but  it  may  be  ques¬ 
tioned  whether  this  usefulness  is  not  diminished  by  the  tendency  to 
regard  such  opinions  as  binding  judicial  precedents.  The  theory  of 
advisory  opinions  was  that  the  judges  are  the  most  competent  legal 
officers  of  the  state ;  and  that  their  legal  advice  might  be  approp¬ 
riately  used  in  certain  cases  which  did  not  involve  controversies  be¬ 
tween  private  parties.  Of  course,  in  connection  with  the  giving  of 
advisory  opinions,  if  they  were  authorized  by  constitutional  provision, 
it  would  be  possible  to  provide  also  that  no  opinion  should  be  given 
without  formal  argument,  but  such  opinions  would  in  many  cases 
have  to  be  given  on  short  notice,  and  probably  do  not  involve  as  care¬ 
ful  safeguards  as  does  the  decision  of  a  constitutional  issue  in  a  case 
between  private  parties ;  although,  as  has  already  been  suggested, 
the  decision  of  a  controversy  does  not  itself  always  bring  out  all  of  the 
points  at  issue  as  to  the  question  of  constitutionality. 

Courts  on  the  whole  have  been  opposed  to  the  giving  of  advisory 
opinions,  and  in  some  states  whose  constitutions  require  such  opin¬ 
ions,  the  courts  have  attempted  to  limit  rather  narrowly  their  actions 
in  giving  advice.  There  has  on  the  whole  been  no  tendency  to  adopt 
in  other  states  a  requirement  for  such  opinions. 

If  the  initiative  and  referendum  were  to  be  adopted,  one  extended 
use  of  the  advisory  opinion  may  be  suggested.  The  initiative  involves 
legislating  by  popular  vote,  and  if  constitutional  defects  exist  in  a 
proposal  to  be  submitted  to  popular  vote,  there  may  be  wisdom  in  stop¬ 
ping  the  submission  for  this  reason,  because  the  popular  vote  would 
in  such  case  be  merely  a  useless  expense.  It  is  for  this  reason  that  a 
proposal  was  once  made  in  Iowa  that  in  adopting  the  initiative  and 
referendum  a  plan  at  the  same  time  be  adopted  of  submitting  each 
popularly  initiated  measure  to  the  supreme  court  for  advice  as  to  its 
constitutionality,  before  the  measure  were  submitted  to  the  people. 

The  constitution  of  Illinois  provides  that:  “All  judges  of  courts 
of  record  inferior  to  the  supreme  court  shall  on  or  before  the  first  day 
of  June  of  each  year,  report  in  writing  to  the  judges  of  the  supreme 
court  such  defects  and  omissions  in  the  laws  as  their  experience  may 
suggest;  and  the  judges  of  the  supreme  court  shall  on  or  before  the 
first  day  of  January  of  each  year,  report  in  writing  to  the  governor 
such  defects  and  omissions  in  the  constitution  and  laws  as  they  may 
find  to  exist,  together  with  appropriate  forms  of  bills  to  cure  such  de¬ 
fects  and  omissions  in  the  laws.’1  This  provision,  which  was  carried 
over  from  an  earlier  statute  in  Illinois,  has  been  copied  by  several 
states  since  1870.  Little  attention  has  ever  been  given  to  this  provision 
by  the  courts.  In  1909  Governor  Deneen  addressed  a  communication 
to  the  judges  of  the  supreme  court,  requesting  the  aid  of  the  court  in 
framing  a  valid  primary  election  law.  In  answer  to  the  governor’s  re¬ 
quest,  the  justices  replied  that  the  aid  sought  under  this  provision  of 
the  constitution  could  not  properly  be  given.  Justices  Cartwright  and 
Carter,  in  addition,  submitted  a  comprehensive  argument  covering  the 
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subject  of  advisory  opinions  and  the  requirement  that  judges  report 
defects  and  omissions  in  the  law.10 

The  reporting  of  defects  in  the  laws  by  judges  proved  of  some 
value  when  required  by  statute  with  respect  to  a  proposed  revision 
of  the  statutes  (which  later  became  the  revised  statutes  of  1874)  but 
the  provision  has  been  practically,  if  not  entirely,  useless  since  it 
came  into  the  constitution  of  Illinois.17 

16  243  Ill.  pp.  9  to  41  (1909). 

17  For  a  full  discussion  of  the  subject  of  advisory  opinions,  see  Arthur  R. 
Ellingwood.  Departmental  Cooperation  in  State  Government,  New  York,  Mac¬ 
Millan.  1918.  Dr.  Ellingwood  thinks  that  the  advisory  opinion  with  respect  to 
the  constitutionality  of  legislation  is  useful  and  should  be  extended. 
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X.  CLAIMS  AGAINST  THE  STATE. 

Development  in  Illinois.  No  provision  was  made  in  the  consti¬ 
tution  of  1818  for  the  adjustment  of  claims  against  the  state.  An  act 
of  March  23,  1819,  provided  that  the  auditor  of  public  accounts  might 
sue  and  be  sued  on  behalf  of  the  state.  When  a  judgment  was  ren¬ 
dered  against  the  auditor  of  public  accounts  he  was  to  draw  a  warrant 
on  the  treasurer  for  the  amount  of  the  judgment,  this  warrant  was 
to  be  paid  out  of  money  not  otherwise  appropriated.1  This  act  was 
repealed  in  18292  by  an  act  which  provided  that  the  auditor  of  public 
accounts  might  be  sued,  but  that  the  judgment  was  not  to  be  conclu¬ 
sive  upon  the  state  until  examined  by  the  general  assembly.  By  the 
act  of  1829  the  general  assembly  was  to  make  an  appropriation  to  sat¬ 
isfy  a  judgment  or  so  much  of  it  as  was  deemed  just.  Suit  against  the 
auditor  of  public  accounts  was  to  be  brought  only  in  the  county  in 
which  the  seat  of  government  was  located,  and  an  appeal  to  the  su¬ 
preme  court  was  expressly  provided  for. 

The  act  of  1829  was  replaced  in  1845  by  another  act  which  was, 
however,  similar  in  general  terms.3  In  1847  an  act  was  passed  provid¬ 
ing  that  all  unliquidated  claims  arising  from  the  canal  should  be  proved 
up  by  witnesses  before  the  state  trustee  of  the  canal,  and  that  all  un¬ 
liquidated  claims  arising  from  the  internal  improvement  system  should 
be  proved  before  the  auditor  of  public  accounts,  and  filed  with  the 
secretary  of  state.4  This  act  requires  persons  having  unliquidated 
claims  against  the  state  from  any  cause  whatever,  to  make  out  vouch¬ 
ers,  and  present  the  claims  together  with  an  affidavit  of  their  correct¬ 
ness,  and  to  file  them  in  the  office  of  the  secretary  of  state.  It  also 
limited  the  time  in  which  claims  could  be  brought  to  two  years. 

The  constitution  of  1848  provided  that  the  general  assembly 
should  direct  by  law  in  what  manner  suits  might  be  brought  against 
the  state.5  The  general  assembly  seems  not  to  have  acted  upon  the 
matter,  however,  and  between  1848  and  1870  the  act  of  1847  was  the 
only  law  in  force,  relating  to  claims  against  the  state. 

The  proposed  constitution  of  1862  contained  a  provision  that  suits 
might  be  brought  against  the  state  in  the  circuit  court  of  the  county 
where  the  seat  of  government  was  located,  but  change  of  venue  was 
-permitted. 

The  constitution  of  1870  provides  that  the  state  of  Illinois  shall 
never  be  made  a  defendant  in  any  court  of  law  or  equity.6  From  the 

1  Illinois  Laws,  1819,  p.  184. 

2  Revised  Laws  of  Illinois,  1829,  p.  171. 

3  Revised  Statutes,  1845,  pp.  394,  464. 

4  Illinois  Laws,  1846,  p.  32. 

5  Constitution  of  1848,  Art.  III.,  Sec.  34. 

0  Constitution  of  1870,  Art.  IV.,  Sec.  26. 
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debates  in  the  constitutional  convention  of  1869-70,  it  appears  that  the 
state’s  experience  with  the  internal  improvement  and  canal  bonds  was 
responsible  for  the  adoption  of  this  provision.7  In  1841  the  fund  com¬ 
missioner  of  the  canal  obtained  $261,560  from  Macalister  and  Steb- 
bins.  As  security  he  turned  over  804  bonds  of  $1,000  each.  Shortly 
after  this  transaction  thirty  internal  improvement  bonds  of  $1,000  each 
were  turned  over  to  Macalister  and  Stebbins,  on  which  further  ad¬ 
vances  were  to  be  made.  No  advances  other  than  the  $261,560  were 
ever  made,  but  later  an  order  was  given  to  Macalister  and  Stebbins  for 
41  bonds  of  $1,000  each  which  they  obtained.  Canal  script  to  the 
amount  of  $38,215.44  was  also  received  by  Macalister  and  Stebbins. 
The  final  accounting  showed  that  they  had  received  bonds  and  script 
to  the  value  of  $913,215.44  and  that  they  had  advanced  only  $261,560. 
Upon  failure  of  the  state  to  comply  with  the  terms  of  the  contract, 
Macalister  and  Stebbins  declared  the  bonds  forfeited  and  demanded 
payment  in  full  of  the  $913, 215. 44. 8  In  1847  an  act  was  passed  author¬ 
izing  the  funding  of  the  state  debt  at  par  but  the  Macalister  and 
Stebbins  bonds  were  specially  excluded  from  its  operation.  At  the 
same  session  an  act  was  passed  authorizing  a  settlement  with  Macalister 
and  Stebbins  at  26  cents  on  the  dollar.9  This  offer  was  refused. 

In  1849  another  act  was  passed  authorizing  a  settlement  by  repay¬ 
ing  the  money  advanced  with  7  per  cent  interest.10  All  of  the  bonds 
but  114  were  funded  under  this  act.  The  114  had  passed  into  the 
possession  of  other  parties,  and  the  holders  claimed  to  have  purchased 
before  they  had  any  knowledge  that  the  state  refused  to  pay  them  at 
par.  The  holders  of  these  bonds  besieged  the  legislature  for  relief 
until  1865,  when  an  act  was  passed  compelling  the  surrender  of  the 
bonds  under  penalty  of  forfeiture  of  both  interest  and  principal.  The 
amount  allowed  on  each  $1,000  was  $248.13. 

In  the  constitutional  convention  of  1869-70  it  was  contended  that 
these  holders  of  the  bonds  were  not  bona  fide  purchasers,  but  that  the 
courts  would  be  bound  by  technical  rules  of  evidence  which  might  have 
allowed  a  recovery  of  the  full  face  value  of  the  bonds,11  had  the  mat¬ 
ter  been  one  for  judicial  determination. 

A  proposal  of  amendment  permitting  the  general  assembly  to  pro¬ 
vide  for  commissioners  or  arbitrators  to  investigate  and  report  any 
claims  against  the  state,  subject  to  review  of  the  general  assembly,  was 
defeated  in  the  convention  of  1869-70.  It  was  urged  that  this  would 
enable  the  general  assembly  to  shift  responsibility,  and  that  such  com¬ 
missioners  would  be  irresponsible  bodies,  subject  to  political  pressure. 


Interpretation  of  the  constitution  of  1870.  A  brief  review  is 
given  below  of  the  decisions  interpreting  the  constitutional  provision 


7  Debates,  Constitutional  Convention  1869-70,  p.  961. 

8  For  history  of  the  Macalister  and  Stebbins  bonds  see:  Davidson  &  Stuve’s 
History  of  Ill.  p.  673;  Ford’s  History  of  Ill.  p.  210;  Laws,  1846,  p.  163;  Laws, 
1849,  p.  43. 

8  Laws,  1846,  p.  163. 

10  Laws,  1849,  p.  43. 

11  Debates  of  constitutional  convention,  1869-70,  page  961. 
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that  “the  State  of  Illinois  shall  never  be  made  defendant  in  any  court 
of  law  or  equity.” 

The  state  cannot  be  made  a  party  defendant  in  a  proceeding  to 
levy  a  special  assessment  to  defray  the  cost  of  constructing  a  local  im¬ 
provement  even  though  it  owns  property  that  will  be  benefited  by  the 
improvement.12  It  is  improper  for  the  Attorney  General  to  file  a  cross 
petition  in  a  condemnation  proceeding  because  a  cross  petitioner  in 
such  a  proceeding  is  in  effect  a  defendant  ;13  and  this  seems  to  be  true 
even  though  the  state  may  be  required  to  pay  the  costs  in  an  abandoned 
condemnation  proceeding  in  which  it  was  the  petitioner.14  But  it  is 
entirely  proper  for  a  defendant  in  a  suit  in  equity  brought  by  the  state 
to  file  a  cross  bill.15 

As  long  as  a  state  officer  is  acting  within  the  scope  of  his  author¬ 
ity,  a  suit  against  him  is  a  suit  against  the  state  and  cannot  be  main¬ 
tained.  Thus,  a  suit  cannot  be  maintained  against  the  penitentiary 
commissioners  to  recover  damages  for  breach  of  a  contract  to  furnish 
convict  labor,  or  to  compel  performance  thereof.16  Nor  can  a  suit  for 
damages  for  personal  injuries  sustained  as  a  result  of  the  falling  down 
of  a  grandstand  at  the  state  fair  grounds  be  maintained  against  the 
state  board  of  agriculture.17  But  a  state  officer  who  attempts  to  tran¬ 
scend  his  authority,  may  be  restrained  by  the  courts.  An  officer  who  at¬ 
tempts  to  enforce  the  collection  of  fees  under  an  improper  interpreta¬ 
tion  of  a  statute,18  or  who  is  about  to  pay  out  money  under  an  uncon¬ 
stitutional  statute,19  may  be  enjoined  by  the  courts.  A  state  officer  who 
attempts  to  deprive  an  individual  of  the  free  enjoyment  of  his  property 
cannot  set  up  as  a  defense  to  an  injunction  suit  against  him  the  fact 
that  the  suit  against  him  is  in  effect  a  suit  against  the  state,  for  by  his 
actions  in  interfering  with  the  use  of  another’s  property  he  is  tran¬ 
scending  his  authority.20  And  a  civil  service  employee  who  has  been 
discharged  without  cause  is  entitled  to  a  writ  of  mandamus  to  compel 
the  Auditor  of  Public  Accounts  to  issue  a  warrant  for  the  salary  justly 
due  him  during  the  time  that  he  was  illegally  prevented  from  perform¬ 
ing  the  duties  of  his  position.21 


Claims  against  state  in  federal  courts.  The  state  can  not  be 

sued  by  a  private  citizen  in  the  federal  courts,  as  the  11th  amendment 
to  the  constitution  of  the  United  States  provides;  “The  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  posecuted  against  one  of 


12  In  re  City  of  Mt.  Vernon,  147  Ill.  359  (1893);  Report  of  Attorney  General, 
1900,  p.  191;  see  City  of  Chicago  v  City  of  Chicago,  207  III.  37  (1904). 

13  People  v  Sanitary  District  of  Chicago,  210  Ill.  171  (1904). 

14  Deneen  v  Unverzagt,  225  Ill.  378  (1907). 

15Brundage  v  Knox,  279  Ill.  450  (1917). 

16  People  v  Dulaney,  96  Ill.  503  (1880). 

17  Minear  v  State  Board  of  Agriculture,  259  Ill.  549  (1913);  but  see  State 
Board  of  Agriculture  v  Brady,  266  Ill.  592  (1915). 

18  G.  A.  Insurance  Co.  v  Van  Cleave.  191  Ill.  410  (1901). 

19  Burke  v  Snively,  208  Ill.  328  (1904);  Fergus  v  Russell,  270  Ill.  304  (1915); 
See  for  the  statutory  regulations  of  this  matter,  Laws,  1917,  p.  534. 

20Joos  v  Illinois  National  Guard,  257  Ill.  138  (1913). 

21  People  v  Stevenson,  272  Ill.  215  (1916). 
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the  United  States  by  citizens  of  another  state,  or  by  citizens  or  sub¬ 
jects  of  any  foreign  state.”  This  amendment  does  not  in  terms  forbid 
suits  against  a  state  by  its  own  citizens,  but  the  United  States  su¬ 
preme  court  has  held  such  suits  to  be  beyond  the  jurisdiction  of  the 
courts.22 


Claims  against  the  state  under  the  constitution  of  1870.  In 

1877  an  act  was  passed  creating  the  commission  of  claims.  This  com¬ 
mission  was  composed  of  one  judge  of  the  supreme  court  and  two  cir¬ 
cuit  judges.  The  act  declared  it  to  be  the  duty  of  this  commission  to 
“hear  and  determine  all  unadjusted  claims  of  all  persons  against  the 
state.”23  Awards  were  to  be  filed  with  the  Auditor  of  Public  Ac¬ 
counts,  and  a  statement  of  awards  was  to  be  submitted  to  the  General 
Assembly. 

In  188924  the  act  of  1877  was  amended.  The  governor  was  given 
power  to  appoint  three  commissioners,  who  were  to  compose  the  com¬ 
mission  of  claims  instead  of  the  supreme  and  circuit  judges.  By  this 
law  not  more  than  two  commissioners  could  be  of  the  same  party. 
They  were  given  power  to  hear  and  determine  all  unadjusted  claims 
founded  upon  any  law  of  the  state,  or  any  contract  express  or  im¬ 
plied  and  all  claims  that  may  be  referred  by  either  house ;  claims  for 
taking  and  damaging  property  by  the  state,  and  unadjusted  claims 
against  state  institutions. 

The  act  of  1877  as  amended  by  the  act  of  1889  was  replaced  by 
an  act  of  1903.  The  act  of  1903  created  an  organization 
which,  although  not  a  court  in  the  proper  sense,  was  called  the 
court  of  claims.  This  body  was  composed  of  three  persons  appointed 
in  the  same  manner  as  the  commissioners  under  the  amendment  of 
1889,  and  its  authority  was  made  more  specific  than  by  eariler  legis¬ 
lation. 

The  present  court  of  claims  was  created  in  1917, 25  the  previous 
court  being  abolished  in  the  same  year.  Its  organization  is  substan¬ 
tially  the  same  as  the  organization  of  the  former  court  of  claims,  ex¬ 
cept  that  the  secretary  of  state  instead  of  the  auditor  of  public  accounts 
is  the  ex-officio  secretary.  The  jurisdiction  of  the  court  of  claims 
was  extended  by  this  act  to  “all  claims  and  demands,  legal  and  equit¬ 
able,  liquidated  and  unliquidated,  ex  contractu  and  ex  delicto,  which 
the  state  as  a  sovereign  commonwealth  should,  in  equity  and  good 
conscience,  discharge  and  pay.”  It  is  also  given  power  to  hear  and 
determine  the  liability  of  the  state  for  accidental  injuries  or  death  suf¬ 
fered  in  the  course  of  employment  by  any  employe  of  the  state.  The 
determination  in  this  class  of  cases  is  to  be  made  in  accordance  with 
the  “Workmen’s  Compensation  Act.”  This  court  also  has  power  to 
hear  and  give  its  opinion  on  any  controverted  question  of  claims  or 

22  Hans  v  Louisiana,  134  U.  S.  1  (1890).  Upon  this  whole  matter  see  Singe- 
wald.  Suability  of  States,  Johns  Hopkins  University  Studies,  Vol.  35,  (1915). 

23  Laws,  1877,  p.  64. 

24  Laws.  1889,  p.  69. 

25  Hurd’s  Revised  Statutes,  Chap.  37,  Secs.  331-341  c 
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demand  referred  to  it  by  any  officer,  department,  institution,  board, 
arm,  or  agency  of  the  state  government  and  to  report  its  findings  and 
conclusions  to  the  authority  by  which  it  was  transmitted  for  its  guid¬ 
ance  and  action.  The  attorney  general  represents  the  interests  of  the 
state  in  all  matters  before  the  court  of  claims  under  the  legislation  of 
1917,  as  he  has  done  under  all  legislation  enacted  since  1870. 

The  act  of  1917,  expressly  provides  that;  “No  appropriation  shall 
hereafter  be  made  by  the  general  assembly  to  pay  any  claim  or  demand, 
over  which  the  court  of  claims  is  herein  given  jurisdiction,  unless  an 
award  therefor  shall  have  been  made  by  the  court  of  claims.”  The 
court  of  claims  has  merely  advisory  power,  and  the  payment  of  its 
awards  depends  upon  action  by  the  general  assembly.  The  constitution 
provides  that  “the  general  assembly  shall  make  no  appropriation  of 
money  out  of  the  treasury  in  any  private  law.”  The  supreme  court 
has  held  that  this  does  forbid  appropriations  to  pay  just  claims 
of  private  individuals.  With  respect  to  the  court  of  claims,  the  su¬ 
preme  court  said:  “The  bill  alleges  that  the  court  of  claims  by  the 
act  of  1903  creating  it,  was  given  exclusive  jurisdiction  over  all  claims 
against  the  state,  and  that  the  claims  for  the  payment  of  which  the 
appropriation  bills  attacked  were  passed  failed  to  receive  the  approval 
of  said  court,  and  the  bills  making  the  appropriation  were  therefore 
unconstitutional  and  void.  The  court  of  claims  is  a  statutory  body 
not  provided  for  in  the  constitution,  and  its  action  can  have  no  effect 
upon  the  power  of  the  legislature  to  pay  claims  against  the  state. 
If  the  legislature  has  no  such  power  in  any  case,  favorable  action  by 
the  court  of  claims  upon  the  claims  would  not  give  the  legislature 
power  to  pay  such  claims  by  making  appropriations  therefor.  If  it 
has  the  power  to  pay  claims  it  cannot  be  deprived  of  it  by  unfavorable 
action  on  such  claims  by  the  court  of  claims.  The  power  or  lack  of 
power  to  appropriate  money  to  pay  claims  upon  the  constitution  and 
not  upon  the  action  of  the  court  of  claims.  There  is  no  provision  in 
that  instrument  against  the  payment  of  a  claim  which  the  state  is  liable 
for  and  ought  to  pay,  and  as  the  state  cannot  be  sued  either  at  law 
or  in  equity,  the  power  to  make  such  payment  must  be  in  the  legisla¬ 
ture.”26 

The  act  of  1917,  (passed  after  the  case  just  cited)  in  terms  for¬ 
bids  appropriations  to  pay  claims  over  which  the  court  of  claims  has 
jurisdiction  unless  an  award  has  been  made  by  the  court  of  claims,  but 
this  limitation  is  apparently  invalid  and  has  been  disregarded  by  the 
general  assembly. 


Work  of  the  court  of  claims.  Prior  to  1917  the  court  of  claims 
had  power  to  make  awards  only  in  those  cases  in  which  the  party 
had  a  legal  claim  against  the  state.  It  was  not  discretionary  with  the 
court  to  make  an  award  in  favor  of  the  claimant  regardless  of  whether 
or  not  he  had  a  legal  claim.27  It  had  no  power  to  make  awards  for 

36  Fergus  v  Russell,  277  Ill.  20  (1917). 

27  Schmidt  v  State,  1  Court  of  Cl.  rep.  76  (1890). 
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damages  caused  by  negligence  of  the  agents  of  the  state,  when  per¬ 
forming  a  governmental  function,  as  at  common  law  the  state  is  not 
liable  for  negligence  in  such  cases.28  Where  the  state  is  conducting  a 
business  enterprise  for  profit  it  is  liable  for  torts,  so  the  court  of  claims 
held  that  it  had  power  to  make  awards  for  damages  caused  by  negli¬ 
gence  of  the  Illinois  and  Michigan  Canal  employes.29 

Before  1917  few  claims  were  filed  in  the  court  of  claims.  The 
first  volume  of  the  court  of  claims  reports,  containing  cases  from  1889 
to  1905,  reports  only  125  cases;  and  the  second  volume,  containing 
cases  decided  from  1905  to  March  17,  1915,  reports  143  cases.  The 
jurisdiction  of  the  court  to  pass  upon  claims  was  limited,  and  broader 
relief  might  be  granted  by  the  general  assembly.  Any  claim  could  be 
brought  directly  to  the  general  assembly,  even  though  the  court  of 
claims  had  jurisdiction  to  hear  it;  and  after  an  award  by  the  court 
of  claims,  payment  could  not  be  made  except  by  appropriation  of  the 
general  assembly,  so  that  no  delay  was  avoided  by  taking  the  matter 
to  the  court  of  claims.  It  was  natural,  therefore,  that  claims  should 
be  presented  directly  to  the  general  assembly  rather  than  to  the  court 
of  claims.  The  situation  was  unsatisfactory,  and  a  definite  effort  to 
remedy  it  was  made  in  1917.  In  the  legislative  session  of  that  year, 
the  governor  vetoed  twenty-one  appropriations  for  private  claims,  be¬ 
cause  the  claims  were  not  first  presented  to  the  court  of  claims,  al¬ 
though  it  had  power  to  act  on  them  under  the  then  existing  law.  It  is 
not  possible  constitutionally  to  make  the  determination  of  the  court  of 
claims  conclusive,  for  this  would  make  the  state  subject  to  suit.  But 
the  act  of  1917  sought  to  meet  certain  other  difficulties  presented  by 
earlier  legislation.  It  extends  the  power  of  the  court  of  claims  “to  hear 
and  determine  all  claims  and  demands,  legal  and  equitable,  liquidated 
and  unliquidated,  ex  contractu  and  ex  delicto,  which  the  state,  as  a 
sovereign  commonwealth  should,  in  equity  and  good  conscience,  dis¬ 
charge  and  pay”.  From  this  it  would  appear  that  the  court  of  claims 
may  make  an  award  for  a  claim  not  founded  on  a  legal  liability. 
This  act  also  attempts  to  prohibit  the  general  assembly  from  making 
any  appropriation  for  the  payment  of  any  claim  or  demand,  over  which 
the  court  of  claims  has  jurisdiction,  unless  an  award  therefor  has  been 
made  by  the  court  of  claims.  Although  the  general  assembly  probably 
cannot,  without  constitutional  change,  be  deprived  of  its  power  to 
make  such  appropriations,  the  policy  of  having  all  claims  determined 
by  this  court  has  been  protected  to  some  extent  by  the  veto  of  approp¬ 
riations. 

The  legislation  of  1917  has  caused  an  increase  in  the  business  of 
the  court  of  claims.  In  1917,  bills  were  passed  to  pay  75  claims  which 
had  been  allowed  by  the  court  of  claims,  and  of  these  13  were  vetoed 
for  technical  reasons.  In  1919  appropriations  were  made  to  pay  449 
claims  which  had  been  allowed  by  the  court  of  claims. 

During  the  1919  session  of  the  general  assembly  appropriations 
were  made  to  pay  7  of  the  claims  for  which  the  appropriation  had 
been  vetoed  at  the  1917  session  because  they  had  not  been  passed  upon 

28  Henke  v  State,  2  Court  of  Cl.  rep.  11  (1906). 

29Holmes  v  State,  1  Court  of  Cl.  rep.  324  (1905). 
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by  the  court  of  claims.  Two  of  the  claimants  had  obtained  awards 
from  the  court  of  claims.  Five  claimants  had  not  obtained  awards 
from  the  court  of  claims,  but  the  appropriation  bill  for  one  of  these 
claims  recites  that  the  claim  could  not  be  adjusted  by  the  court  of 
claims  as  the  statute  of  limitations  had  expired,  while  another  recites 
that  an  award  had  been  obtained  from  the  industrial  board. 

In  1919,  appropriations  were  made  to  pay  38  claims  for  which 
no  awards  had  been  made  by  the  court  of  claims.  Nineteen  of  these 
claims  were  for  services  rendered,  supplies  furnished,  traveling  ex¬ 
penses  or  per  diem  earned ;  3  were  for  refunds  for  money  expended  on 
behalf  of  the  state;  3  for  a  refund  of  inheritance  tax;  4  for  a  refund 
of  corporation  fee ;  2  for  damages  for  death  of  an  employe  of  the 
state;  5  for  injuries  to  employes  of  the  state;  1  for  death  of  a  person 
not  an  employe  of  the  state;  1  for  damages  to  property  caused  by  a 
quarantine.  An  award  had  been  made  for  one  of  these  claims  by  the 
industrial  board.  The  appropriation  bill  for  one  of  these  claims  re¬ 
cites  that  the  claim  could  not  be  adjusted  by  the  court  of  claims  as 
the  statute  of  limitations  had  expired.  One  other  bill  recites  that  the 
industrial  board  and  the  court  of  claims  had  held  that  the  case  did 
not  come  within  the  provisions  of  the  workmen’s  compensation  act. 

Appropriations  for  three  claims  were  vetoed  at  the  1919  session 
of  the  general  assembly.  Two  of  these  were  vetoed  because  the  state 
was  not  liable  and  one  because  the  accident  was  the  result  of  the  negli¬ 
gence  of  the  injured  person  and  not  the  result  of  negligence  of  the 
state. 

Especial  attention  should  be  called  to  the  fact  that  the  act  of  1917 
vested  in  the  court  of  claims  authority  “to  hear  and  determine  the 
liability  of  the  state  for  accidental  injuries  or  death  suffered  in  the 
course  of  employment  by  any  employe  of  the  state,  such  determination 
to  be  made  in  accordance  with  the  rules  prescribed  in  the  act  com¬ 
monly  called  the  ‘workmen’s  compensation  act ;’  the  industrial  com¬ 
mission  hereby  being  relieved  of  any  duties  relative  hereto.”  Before 
this  legislation  the  Industrial  Commission  (whose  title  was  industrial 
board  before  July  1,  1917),  had  authority  in  this  matter  with  respect 
to  state  employes. 


Claims  against  the  United  States.  By  1854  claims  against  the 
United  States  became  so  numerous  and  the  difficulties  of  discovering 
the  real  facts  became  so  great  that  few  of  them  were  acted  upon,  and 
many  honest  creditors  of  the  United  States  were  turned  away  without 
a  hearing,  and  others  were  deterred  from  presenting  their  petitions  for 
redress  by  the  difficulties  in  the  way  of  ever  reaching  a  final  determina¬ 
tion,  while  it  was  occasionally  found  that,  upon  hasty  consideration  or 
imperfect  ex  parte  evidence,  a  claim  was  allowed  and  paid  which  was, 
to  say  the  least,  of  doubtful  validity.  To  relieve  this  situation  and  to 
afford  an  opportunity  for  the  systematic  investigation  of  claims,  the 
United  States  Court  of  Claims  was  created  in  1855. 
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The  following  quotation  from  Professor  Ernst  Freund  gives  a 
summary  statement  regarding  the  United  States  Court  of  Claims: 
“Congress,  in  1855,  created  a  court  of  claims  by  virtue  of  its  constitu¬ 
tional  power  to  establish  inferior  courts.30  Under  the  provisions  of 
this  act,  however,  the  decisions  of  the  court  were  reported  back  to  con¬ 
gress  for  special  action  on  each  separate  case,  and  the  committee  of 
claims  felt  bound  to  re-examine  each  claim  upon  its  merits.  In  this 
way  the  beneficial  effects  of  the  whole  act  were  almost  rendered  nuga¬ 
tory.  By  an  amendatory  act,  passed  March  3,  1863,  Congress  provided, 
therefore,  that  all  judgments  of  the  court  should  be  paid  by  the  treas¬ 
ury  out  of  any  general  appropriation  made  by  law  for  the  payment  of 
private  claims.31  As  the  same  act,  however,  provided  that  no  money 
should  be  paid  out  of  the  treasury  for  any  claim  until  after  an  estimate 
of  the  appropriation  for  the  purpose  should  have  been  made  by  the 
secretary  of  the  treasury,  the  supreme  court  held  that  this  by  implica¬ 
tion  gave  power  to  the  secretary  to  revise  decisions  of  the  court  of 
claims,  and  that  such  decisions,  consequently,  did  not  bear  the  char¬ 
acter  of  judgments  over  which,  under  the  constitution,  the  supreme 
court  could  exercise  appellate  jurisdiction.32  The  obnoxious  provision 
was  repealed  in  1866,  and  the  awards  of  the  court  of  claims  were  from 
that  time  recognized  as  final  and  conclusive  judgments.  By  act  of 
March  3,  1887,  the  United  States  circuit  and  district  courts  were  vested 
with  substantially  concurrent  jurisdiction  with  the  court  of  claims.”33 


New  York  commission  of  claims.  The  New  York  constitution 
provides :  “The  legislature  shall  neither  audit  nor  allow  any  private 
claim  or  account  against  the  state,  but  may  appropriate  money  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to  law.”34 
The  legislature  of  New  York  has  at  various  times  created  boards  or 
tribunals  to  pass  upon  and  audit  claims  against  the  state.  The  follow¬ 
ing  account  was  written  by  Professor  Ernst  Freund  in  18  9  3  :  35  “In 
New  York,  where  the  legislature  has  no  constitutional  power  to  estab¬ 
lish  other  than  inferior  local  courts,  the  bodies  to  which  the  adjudica¬ 
tion  of  claims  against  the  state  has  from  time  to  time  been  committed 
bear  merely  the  character  of  commissions ;  their  awards  have  not  the 
full  force  and  effect  of  judgments.  The  supreme  court  has  not  been 
entrusted  with  this  jurisdiction.  A  judicial  determination  of  claims 
against  the  state  was  first  felt  to  be  a  necessity  in  connection  with  the 
state  ownership  and  management  of  canals.  It  was  committed  to  a 
board  of  canal  appraisers  by  act  of  1870,  Chapter  321.  For  other 
claims  against  the  state  the  legislature,  in  1876,  created  a  board  of  more 
general  jurisdiction,  called  the  board  of  audit.  .  .  .  These  two  boards 

30  U.  S.  Revised  Statutes,  par.  1049. 

31 U.  S.  Revised  Statutes,  par.  1089. 

32  Gordon  v  U.  S.  2  Wall.  561. 

33  Political  Science  Quarterly,  VIII.,  628.  Under  the  judicial  code  enacted 
in  1911,  this  jurisdiction  is  now  in  the  district  courts. 

34  Constitution  of  New  York,  Art.  Ill,  Sec.  19.  . 

35  Freund,  Ernst.  Private  claims  against  the  state,  8  Pol.  Science  Quar¬ 
terly,  p.  629. 


were  finally  merged  in  1883  into  a  more  independent  commission,  called 
the  board  of  claims,  consisting  of  three  commissioners .  An  ap¬ 

peal  from  the  awards  of  this  board  lies  to  the  court  of  appeals.  The 
awards  are  reported  to  the  legislature,  and  require  a  special  appro¬ 
priation  to  become  payable;  so  that  now,  as  before,  the  final  disposition 
of  claims  against  the  state  depends  upon  legislative  action.  It  was 
plainly  the  intention  of  the  legislature,  however,  to  assimilate  the 
powers  and  proceedings  of  the  board  of  claims  to  those  of  a  regular 
court,  and  the  necessary  appropriations  are  made  as  a  matter  of  course 
and  without  re-examination  of  the  merits  of  the  respective  claims.” 

In  1897  the  name  of  the  board  of  claims  was  changed  to  the  court 
of  claims.36  No  change  was  made,  however,  in  its  jurisdiction,  and  it 
was  held  that  the  court  of  claims  was  not  a  judicial  organization.3'  The 
name  was  again  changed  to  the  Board  of  Claims  in  19 11. 38 


Provisions  in  other  states.  The  constitution  of  Alabama, 
Arkansas  and  West  Virginia,  like  that  of  Illinois,  provide  that  the 
state  shall  not  be  made  a  defendant  in  any  court. 

In  twenty-one  states39  the  constitutions  permit  the  state  to  be  sued, 
or  provide  that  the  legislature  may  allow  such  suits,  the  more  common 
provision  being  that  authorizing  legislation  upon  the  matter. 

In  Idaho  and  North  Carolina  the  constitutions  provide  that  the 
highest  court  shall  have  original  jurisdiction  in  all  claims  against  the 
state,  but  that  their  decisions  shall  be  merely  recommendatory,  and  that 
no  process  shall  issue  thereon.  The  Louisiana  constitutional  provision 
gives  the  legislature  power  to  provide  that  suits  may  be  instituted 
against  the  state  in  the  district  court  at  the  capitol,  and  also  provides 
that  the  object  of  such  suits  and  the  only  efifect  of  judgment  shall  be 
judicial  interpretation  of  the  legal  rights  of  the  legislature  in  making 
appropriations. 

With  possibly  two  exceptions,  these  constitutional  provisions  are 
not  self-executing,  and  few  states  have  passed  laws  allowing  suits 
against  the  state.  In  Arizona  and  California  the  laws  provide  that  suits 
may  be  brought  in  any  court  against  the  state  on  contract  or  for  neg¬ 
ligence.  In  Indiana,  Mississippi,  Nebraska  and  Nevada,  suits  may  be 
brought  on  contracts,  but  only  in  the  courts  at  the  county  in  which  the 
capitol  is  located.  In  North  Dakota,  actions  respecting  the  title  to 
property  or  arising  upon  contract  may  be  brought  in  the  district  court, 
and  if  not  of  a  local  nature,  such  actions  must  be  brought  in  the  county 
in  which  the  capitol  is  located.  The  statutes  of  California,  Mississippi, 
Nebraska,  Nevada  and  North  Dakota  require  that  the  claim  be  pre¬ 
sented  to  the  auditor  of  public  accounts  or  to  a  state  board  of  ex¬ 
aminers  and  refused  before  suit  can  be  brought.  Wisconsin  permits  a 

36  Laws  of  1897,  Chap.  36. 

37  Swift  v  Luce.  204  N.  Y.  478  (1912). 

38  Laws  of  1911,  Chap.  856. 

39  Arizona,  California,  Delaware,  Florida,  Idaho,  Indiana,  Kentucky,  Louisi¬ 
ana,  Nebraska,  Nevada,  North  Carolina,  North  Dakota,  Ohio,  Oregon,  Penn¬ 
sylvania,  South  Carolina,  South  Dakota,  Tennessee,  Washington.  Wisconsin 
Wyoming’, 
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suit  if  the  legislature  refuses  a  claim.  In  Massachusetts  suits  may  be 
brought  in  the  superior  court. 

Connecticut,  Idaho  and  Utah  do  not  allow  suits,  but  have  boards  or 
commissions  to  examine  contract  claims.  In  Kansas  each  branch  of 
the  legislature  has  a  committee  on  claims. 


Conclusions.  There  is  a  long-established  principle  of  English 
law  that  the  sovereign  cannot  be  sued  without  its  consent,  but  in  Eng¬ 
land  this  theory  was  coupled  with  legal  machinery  through  which  the 
sovereign  gave  its  consent  to  be  sued.  The  doctrine  that  the  state  can¬ 
not  be  sued  without  its  consent  was  adopted  as  to  the  American  states, 
but  without  the  legal  machinery  by  which  the  state  should  consent  to 
be  sued.  The  state  legislature  thus  became  the  organ  to  adjudicate 
claims,  and  such  matters  were  handled  by  appropriations.  This  situ¬ 
ation  soon  proved  unsatisfactory.  Neither  congress  nor  the  state  legis¬ 
latures  possessed  adequate  facilities  for  the  investigation  of  claims. 
For  this  reason,  congress  created  a  court  of  claims  in  1855,  and  a  num¬ 
ber  of  states  have  set  up  machinery  for  the  investigation  of  claims. 

A  small  group  of  state  constitutions  expressly  prohibit  suits  against 
the  state.  Illinois  is  in  this  group,  through  a  reversal  of  policy  in  1870, 
due  to  a  specific  local  situation. 

Twenty  state  constitutions  expressly  authorize  suits  against  the 
state,  but  the  bulk  of  them  do  so  if  legislation  is  enacted  for  the  pur¬ 
pose,  and  in  only  a  few  of  these  states  has  such  legislation  been  enacted. 
In  the  absence  of  constitutional  provision  either  authorizing  or  pro¬ 
hibiting  suits  against  the  state,  legislature  may  authorize  such  suits ; 
although  if  a  state  constitution  specifies  what  courts  may  be  created,  a 
separate  court  for  this  purpose  could  not  be  set  up,  even  though  the 
legislature  might  authorize  suits  against  the  state. 

The  real  problem  is  that  as  to  whether  a  judicial  remedy  is  better 
than  investigation  by  a  board.  The  remedy  obtained  through  suit 
against  the  state  is  likely  to  limit  itself  to  purely  legal  rights  as  dis¬ 
tinguished  from  those  in  which  a  claim  may  exist  as  a  matter  of  con¬ 
science  ;  and  suits  against  the  state  where  permitted  will  ordinarily  be 
conducted  in  accordance  with  technical  rules  of  procedure. 

The  presentation  of  claims  before  a  purely  administrative  body  (as 
is  the  Illinois  court  of  claims)  is,  on  the  other  hand,  likely  to  afford  a 
more  flexible  procedure.  Under  the  administrative  plan,  of  course, 
awards  are  not  paid  unless  the  general  assembly  appropriates  for  the 
purpose,  but  appropriations  are  almost  certain  to  be  made  in  such  a 
case.  The  problem  of  most  specific  interest  in  Illinois  today  is  oc¬ 
casioned  by  the  fact  that  the  general  assembly  has  discretion  to  appro¬ 
priate  for  the  payment  of  claims,  irrespective  of  whether  they  have 
been  allowed  by  the  body  set  up  for  their  adjudication. 

The  large  project  of  construction  now  being  undertaken  by  the 
state  of  Illinois  makes  this  problem  more  important  than  at  any  other 
time  in  the  state’s  history.  The  following  alternatives  present  them¬ 
selves  as  to  this  matter : 
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1.  The  presentation  of  claims  directly  to  the  general  assembly, 
with  that  body  appropriating  to  meet  those  which  it  finds  proper.  This 
plan  is  to  some  extent  still  employed  in  Illinois,  though  it  would  almost 
certainly  prove  unsatisfactory  for  the  determination  of  a  large  number 
of  claims.  The  Illinois  general  assembly  in  1917  enacted  into  a  law  a 
provision  that  appropriations  should  not  be  made  to  pay  claims,  unless 
they  were  first  passed  upon  by  the  court  of  claims  (if  within  the  juris¬ 
diction  of  that  body),  but  this  enactment  is  apparently  a  mere  declara¬ 
tion  of  policy,  without  constitutional  validity. 

2.  The  state  might  return  to  the  constitutional  policy  of  1848,  un¬ 
der  which  the  general  assembly  was  authorized  to  direct  the  manner  in 
which  suits  might  be  brought  against  the  state.  Such  a  policy  would 
seem  to  imply  that  the  general  assembly  might  authorize  suit  in  any 
court  of  record,  though,  of  course,  a  constitutional  provision  could  itself 
determine  the  method  of  bringing  suit. 

3.  The  state  could  adopt  the  policy  of  the  national  government  and 
set  up  a  court  (a  judicial  body  in  fact  as  well  as  in  name)  to  pass  upon 
claims  against  it.  Such  a  body  could  not  be  set  up  under  the  present 
constitution  of  Illinois,  for  the  courts  that  may  be  established  are  ex¬ 
pressly  enumerated  in  the  constitution.  It  may  be  suggested  that  a 
permanent  judicial  body  for  this  purpose  is  undesirable  unless  claims 
are  numerous  and  likely  to  continue  so. 

4.  The  state  may  adhere  to  the  present  statutory  plan,  with  a 
board  having  authority  to  make  awards,  such  awards  to  be  paid  only 
after  legislative  appropriations.  If  such  a  plan  is  adopted,  attention 
may  well  be  given  to  the  New  York  constitutional  provisions  under 
which  the  legislature  is  itself  forbidden  to  audit  or  allow  any  private 
claim. 

Here  as  elsewhere  in  the  constitution  it  is  desirable  merely  to  lay 
down  the  general  policy  in  the  constitution,  rather  than  to  make  de¬ 
tailed  specifications. 
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APPENDIX  NO.  2.  ILLINOIS  CONSTITUTIONAL 

PROVISIONS. 


Article  VI. 

Judicial  department 

§  1.  The  judicial  powers,  except  as  in  this  article  is  otherwise 
provided,  shall  be  vested  in  one  Supreme  Court,  circuit  courts,  county 
courts,  justices  of  the  peace,  police  magistrates,  and  in  such  courts 
as  may  be  created  by  law  in  and  for  cities  and  incorporated  towns. 

SUPREME  COURT 

§  2.  The  Supreme  Court  shall  consist  of  seven  judges,  and  shall 
have  original  jurisdiction  in  cases  relating  to  the  revenue,  in  mandamus 
and  habeas  corpus,  and  appellate  jurisdiction  in  all  other  cases.  One 
of  said  judges  shall  be  Chief  Justice;  four  shall  constitute  a  quorum, 
and  the  concurrence  of  four  shall  be  necessary  to  every  decision. 

§  3.  No  person  shall  be  eligible  to  the  office  of  judge  of  the  Su¬ 
preme  Court  unless  he  shall  be  at  least  thirty  years  of  age,  and  a  citi¬ 
zen  of  the  United  States,  nor  unless  he  shall  have  resided  in  this 
State  five  years  next  preceding  his  election,  and  be  a  resident  of  the 
district  in  which  he  shall  be  elected. 

§  4.  Terms  of  the  Supreme  Court  shall  continue  to  be  held  in  the 
present  grand  divisions  at  the  several  places  now  provided  for  holding 
the  same ;  and  until  otherwise  provided  by  law,  one  or  more  terms 
of  said  court  shall  be  held,  for  the  Northern  division,  in  the  city  of 
Chicago  each  year,  at  such  times  as  said  court  may  appoint,  whenever 
said  city  or  the  county  of  Cook  shall  provide  appropriate  rooms  there¬ 
for,  and  the  use  of  a  suitable  library,  without  expense  to  the  State. 
The  judicial  divisions  may  be  altered,  increased  or  diminished  in 
number,  and  the  times  and  places  of  holding  said  court  may  be  changed 
by  law. 

§  5.  The  present  grand  divisions  shall  be  preserved,  and  be  de¬ 
nominated  Southern,  Central  and  Northern,  until  otherwise  provided 
by  law.  The  State  shall  be  divided  into  seven  districts  for  the  election 
of  judges,  and  until  otherwise  provided  by  law  they  shall  be  as  follows : 

First  District — The  counties  of  St.  Clair,  Clinton,  Washington, 
Jefferson,  Wayne,  Edwards,  Wabash,  White,  Hamilton,  Franklin, 
Perry,  Randolph,  Monroe,  Jackson,  Williamson,  Saline,  Gallatin,  Har¬ 
din,  Pope,  Union,  Alexander,  Pulaski  and  Massac. 

Second  District. — The  counties  of  Madison,  Bond,  Marion,  Clay, 
Richland,  Lawrence,  Crawford,  Jasper,  Effingham,  Fayette,  Mont¬ 
gomery,  Macoupin,  Shelby,  Cumberland,  Clark,  Greene,  Jersey,  Cal¬ 
houn  and  Christian. 
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Third  District — The  counties  of  Sangamon,  Macon,  Logan,  De- 
Witt,  Piatt,  Douglas,  Champaign,  Vermilion,  McLean,  Livingston, 
Ford,  Iroquois,  Coles,  Edgar,  Moultrie  and  Tazewell. 

Fourth  District — The  counties  of  Fulton,  McDonough,  Hancock, 
Schuyler,  Brown,  Adams,  Pike,  Mason,  Menard,  Morgan,  Cass  and 
Scott. 

Fifth  District — The  counties  of  Knox,  Warren,  Henderson,  Mer¬ 
cer,  Henry,  Stark,  Peoria,  Marshall,  Putnam,  Bureau,  LaSalle,  Grundy, 
and  Woodford. 

Sixth  District — The  counties  of  Whiteside,  Carroll,  Jo  Daviess, 
Stephenson,  Winnebago,  Boone,  McHenry,  Kane,  Kendall,  DeKalb, 
Lee,  Ogle,  and  Rock  Island. 

Seventh  District — The  counties  of  Lake,  Cook,  Will,  Kankakee 
and  DuPage. 

The  boundaries  of  the  districts  may  be  changed  at  the  session  of 
the  General  Assembly  next  preceding  the  election  of  judges  therein, 
and  at  no  other  time ;  but  whenever  such  alterations  shall  be  made  the 
same  shall  be  upon  the  rule  of  equality  of  population,  as  nearly  as 
county  boundaries  will  allow,  and  the  districts  shall  be  composed  of 
contiguous  counties,  in  as  nearly  compact  form  as  circumstances  will 
permit.  The  alteration  of  the  districts  shall  not  affect  the  tenure  of 
office  of  any  judge. 

§  6.  At  the  time  of  voting  on  the  adoption  of  this  Constitution, 
one  judge  of  the  Supreme  Court  shall  be  elected  by  the  electors  there¬ 
of,  in  each  of  said  districts  numbered  two,  three,  six  and  seven,  who 
shall  hold  his  office  for  the  term  of  nine  years  from  the  first  Monday 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy.  The  term  of  office  of  judges  of  the  Supreme  Court,  elected 
after  the  adoption  of  this  Constitution,  shall  be  nine  years,  and  on  the 
first  Monday  of  June  of  the  year  in  which  the  term  of  any  of  the  judges 
in  office  at  the  adoption  of  this  Constitution,  or  of  the  judges 
then  elected,  shall  expire,  and  every  nine  years  thereafter,  there  shall 
be  an  election  for  the  successor  or  successors  of  such  judges  in  the 
respective  districts  wherein  the  term  of  such  judges  shall  expire. 
The  Chief  Justice  shall  continue  to  act  as  such  until  the  expiration 
of  the  term  for  which  he  was  elected,  after  which  the  judges  shall 
choose  one  of  their  number  Chief  Justice. 

§  7.  From  and  after  the  adoption  of  this  Constitution,  the  judges 
of  the  Supreme  Court  shall  each  receive  a  salary  of  four  thousand  dol¬ 
lars  per  annum,  payable  quarterly,  until  otherwise  provided  by  law. 
And  after  said  salaries  shall  be  fixed  by  law,  the  salaries  of  the  judges 
in  office  shall  not  be  increased  or  diminished  during  the  terms  for 
which  said  judges  shall  have  been  elected. 

§  8.  Appeals  and  writs  of  error  may  be  taken  to  the  Supreme 
Court  held  in  the  grand  division  in  which  the  case  is  decided,  or  by 
consent  of  the  parties,  to  any  other  grand  division. 

§  9.  The  Supreme  Court  shall  appoint  one  reporter  of  its  de¬ 
cisions,  who  shall  hold  his  office  for  six  years,  subject  to  removal  by 

* 

the  court. 
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§  10.  At  the  time  of  the  election  of  Representatives  in  the  General 
Assembly,  happening  next  preceding  the  expiration  of  the  terms  of 
office  of  the  present  clerks  of  said  court,  one  clerk  of  said  court  for 
each  division  shall  be  elected,  whose  term  of  office  shall  be  six  years 
from  said  election,  but  who  shall  not  enter  upon  the  duties  of  his  office 
until  the  expiration  of  the  term  of  his  predecessor,  and  every  six  years 
thereafter  one  clerk  of  said  court  for  each  division  shall  be  elected. 

APPELLATE  COURTS 

§  11.  After  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-four,  inferior  appellate  courts,  of  uniform  organization  and 
jurisdiction,  may  be  created  in  districts  formed  for  that  purpose,  to 
which  such  appeals  and  writs  of  error  as  the  General  Assembly  may 
provide,  may  be  prosecuted  from  circuit  and  other  courts,  and  from 
which  appeals  and  writs  of  error  shall  lie  to  the  Supreme  Court,  in  all 
criminal  cases,  and  cases  in  which  a  franchise,  or  freehold,  or  the 
validity  of  a  statute  is  involved,  and  in  such  other  cases  as  may  be 
provided  by  law.  Such  appellate  courts  shall  be  held  by  such  number 
of  judges  of  the  circuit  courts,  and  at  such  times  and  places,  and  in 
such  manner  as  may  be  provided  by  law;  but  no  judge  shall  sit  in  re¬ 
view  upon  cases  decided  by  him;  nor  shall  said  judges  receive  any 
additional  compensation  for  such  services. 

CIRCUIT  COURTS 

§  12.  The  circuit  courts  shall  have  original  jurisdiction  of  all 
causes  in  law  and  equity,  and  such  appellate  jurisdiction  as  is  or  may 
be  provided  by  law,  and  shall  hold  two  or  more  terms  each  year  in 
every  county.  The  terms  of  office  of  judges  of  circuit  courts  shall  be 
six  years. 

§  13.  The  State,  exclusive  of  the  county  of  Cook  and  other  coun¬ 
ties  having  a  population  of  100,000,  shall  be  divided  into  judicial  cir¬ 
cuits,  prior  to  the  expiration  of  the  terms  of  office  of  the  present 
judges  of  the  circuit  courts.  Such  circuits  shall  be  formed  of  con¬ 
tiguous  counties,  in  as  nearly  compact  form  and  as  nearly  equal  as  cir¬ 
cumstances  will  permit,  having  due  regard  to  business,  territory  and 
population,  and  shall  not  exceed  in  number  one  circuit  for  every 
100,000  of  population  of  the  State.  One  judge  shall  be  elected  for 
each  of  said  circuits  by  the  electors  thereof.  New  circuits  may  be 
formed  and  the  boundaries  of  circuits  changed  by  the  General  As¬ 
sembly,  at  its  session  next  preceding  the  election  for  circuit  judges,  but 
at  no  other  time:  Provided,  that  the  circuits  may  be  equalized  or 
changed  at  the  first  session  of  the  General  Assembly  after  the  adoption 
of  this  Constitution.  The  creation,  alteration  or  change  of  any  circuit 
shall  not  affect  the  tenure  of  office  of  any  judge.  Whenever  the  busi¬ 
ness  of  the  circuit  court  of  any  one,  or  of  two  or  more  contiguous 
counties,  containing  a  population  exceeding  50,000,  shall  occupy  nine 
months  of  the  year,  the  General  Assembly  may  make  of  such  county, 
or  counties,  a  separate  circuit.  Whenever  additional  circuits  are 
created,  the  foregoing  limitations  shall  be  observed. 

§  14.  The  General  Assembly  shall  provide  for  the  times  of  hold¬ 
ing  court  in  each  county;  which  shall  not  be  changed,  except  by  the 
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General  Assembly  next  preceding  the  general  election  for  judges  of 
said  courts ;  but  additional  terms  may  be  provided  for  in  any  county. 
The  election  for  judges  of  the  circuit  courts  shall  be  held  on  the  first 
Monday  in  June  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-three,  and  every  six  years  thereafter. 

§  15.  The  General  Assembly  may  divide  the  State  into  judicial 
circuits  of  greater  population  and  territory,  in  lieu  of  the  circuits  pro¬ 
vided  for  in  section  13  of  this  article,  and  provide  for  the  election 
therein,  severally,  by  the  electors  thereof,  by  general  ticket,  of  not 
exceeding  four  judges,  who  shall  hold  the  circuit  courts  in  the  circuit 
for  which  they  shall  be  elected,  in  such  manner  as  may  be  provided 
by  law. 

§  16.  From  and  after  the  adoption  of  this  Constitution,  judges  of 
the  circuit  courts  shall  receive  a  salary  of  $3,000.00  per  annum,  payable 
quarterly  until  otherwise  provided  by  law,  and  after  their  salaries  shall 
be  fixed  by  law  they  shall  not  be  increased  or  diminished  during  the 
terms  for  which  said  judges  shall  be,  respectively,  elected;  and  from 
and  after  the  adoption  of  this  Constitution,  no  judge  of  the  Supreme 
or  circuit  court  shall  receive  any  other  compensation,  perquisite  or 
benefit,  in  any  form  whatsoever,  nor  perform  any  other  than  judicial 
duties  to  which  may  belong  any  emoluments. 

§  17.  No  person  shall  be  eligible  to  the  office  of  judge  of  the  cir¬ 
cuit  or  any  inferior  court,  or  to  membership  in  the  “board  of  county 
commissioners,”  unless  he  shall  be  at  least  twenty-five  years  of  age 
and  a  citizen  of  the  United  States,  nor  unless  he  shall  have  resided  in 
this  State  five  years  next  preceding  his  election,  and  be  a  resident  of 
the  circuit,  county,  city,  cities  or  incorporated  town  in  which  he  shall 
be  elected. 

COUNTY  COURTS 

§  18.  There  shall  be  elected  in  and  for  each  county  one  county 
judge  and  one  clerk  of  the  county  court,  whose  term  of  office  shall  be 
four  years.  But  the  General  Assembly  may  create  districts  of  two  or 
more  contiguous  counties,  in  each  of  which  shall  be  elected  one  judge, 
who  shall  take  the  place  of  and  exercise  the  powers  and  jurisdiction 
of  county  judges  in  such  districts.  County  courts  shall  be  courts  of 
record,  and  shall  have  original  jurisdiction  in  all  matters  of  probate, 
settlement  of  estates  of  deceased  persons,  appointment  of  guardians 
and  conservators  and  settlement  of  their  accounts,  in  all  matters  relat¬ 
ing  to  apprentices,  and  in  proceedings  for  the  collection  of  taxes  and 
assessments,  and  such  other  jurisdiction  as  may  be  provided  for  by 
general  law. 

§  19.  Appeals  and  writs  of  error  shall  be  allowed  from  final  de¬ 
terminations  of  county  courts,  as  may  be  provided  by  law. 

PROBATE  COURTS 

§  20.  The  General  Assembly  may  provide  for  the  establishment  of 
a  probate  court  in  each  county  having  a  population  of  over  50,000,  and 
for  the  election  of  a  judge  thereof,  whose  term  of  office  shall  be  the 
same  as  that  of  the  county  judge,  and  who  shall  be  elected  at  the  same 
time  and  in  the  same  manner.  Said  courts,  when  established,  shall 
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have  original  jurisdiction  of  all  probate  matters,  the  settlement  of 
estates  of  deceased  persons,  the  appointment  of  guardians  and  con¬ 
servators,  and  settlement  of  their  accounts ;  in  all  matters  relating  to 
apprentices,  and  in  cases  of  sales  of  real  estate  of  deceased  persons  for 
the  payment  of  debts. 

JUSTICES  OF  THE  PEACE  AND  CONSTABLES 

§  21.  Justices  of  the  peace,  police  magistrates  and  constables  shall 
be  elected  in  and  for  such  districts  as  are,  or  may  be  provided  by  law, 
and  the  jurisdiction  of  such  justices  of  the  peace  and  police  magis¬ 
trates  shall  be  uniform. 

state's  attorneys 

§  22.  At  the  election  for  members  of  the  General  Assembly  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-two,  and 
every  four  years  thereafter,  there  shall  be  elected  a  State’s  attorney  in 
and  for  each  county,  in  lieu  of  the  State’s  attorneys  now  provided  by 
law,  whose  term  of  office  shall  be  four  years. 

COURTS  OF  COOK  COUNTY 

§  23.  The  county  of  Cook  shall  be  one  judicial  circuit.  The  cir¬ 
cuit  court  of  Cook  County  shall  consist  of  five  judges,  until  their  num¬ 
ber  shall  be  increased  as  herein  provided.  The  present  judge  of  the 
recorder’s  court  of  the  city  of  Chicago,  and  the  present  judge  of  the 
circuit  court  of  Cook  County,  shall  be  two  of  said  judges,  and  shall 
remain  in  office  for  the  terms  for  which  they  were  respectively  elected, 
and  until  their  successors  shall  be  elected  and  qualified.  The  superior 
court  of  Chicago  shall  be  continued,  and  called  the  “Superior  Court  of 
Cook  County.”  The  General  Assembly  may  increase  the  number  of 
said  judges,  by  adding  one  to  either  of  said  courts  for  every  additional 
fifty  thousand  inhabitants  in  said  county  over  and  above  a  population 
of  four  hundred  thousand.  The  terms  of  office  of  the  judges  of  said 
courts,  hereafter  elected,  shall  be  six  years. 

§  24.  The  judge  having  the  shortest  unexpired  term  shall  be  Chief 
Justice  of  the  court  of  which  he  is  a  judge.  In  case  there  are  two  or 
more  whose  terms  expire  at  the  same  time,  it  may  be  determined  by 
lot  which  shall  be  Chief  Justice.  Any  judge  of  either  of  said  courts 
shall  have  all  the  powers  of  a  circuit  judge,  and  may  hold  the  court  of 
which  he  is  a  member.  Each  of  them  may  hold  a  different  branch 
thereof  at  the  same  time. 

§  25.  The  judges  of  the  superior  and  circuit  courts,  and  the 
State’s  attorney,  in  said  county,  shall  receive  the  same  salaries,  pay¬ 
able  out  of  the  State  treasury,  as  is  or  may  be  paid  from  said  treasury 
to  the  circuit  judges  and  State’s  attorney’s  of  the  State,  and  such  fur¬ 
ther  compensation,  to  be  paid  by  the  county  of  Cook,  as  is  or  may  be 
provided  by  law.  Such  compensation  shall  not  be  changed  during  their 
continuance  in  office. 

§  26.  The  recorder’s  court  of  the  city  of  Chicago  shall  be  con¬ 
tinued,  and  shall  be  called  the  “Criminal  Court  of  Cook  County.”  It 
shall  have  the  jurisdiction  of  a  circuit  court  in  all  cases  of  criminal  and 
quasi  criminal  nature,  arising  in  the  county  of  Cook,  or  that  may  be 
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brought  before  said  court  pursuant  to  law ;  and  all  recognizances  and 
appeals  taken  in  said  county,  in  criminal  and  quasi  criminal  cases  shall 
be  returnable  and  taken  to  said  court.  It  shall  have  no  jurisdiction  in 
civil  cases,  except  in  those  on  behalf  of  the  people,  and  incident  to 
such  criminal  or  quasi  criminal  matters,  and  to  dispose  of  unfinished 
business.  The  terms  of  said  criminal  court  of  Cook  County  shall  be 
held  by  one  or  more  of  the  judges  of  the  circuit  or  superior  court  of 
Cook  County,  as  nearly  as  may  be  in  alteration,  as  may  be  determined 
by  said  judges,  or  provided  by  law.  Said  judges  shall  be  ex-officio 
judges  of  said  court. 

§  27.  The  present  clerk  of  the  recorder’s  office  of  the  city  of  Chi¬ 
cago  shall  be  the  clerk  of  the  criminal  court  of  Cook  County  during 
the  term  for  which  he  was  elected.  The  present  clerks  of  the  superior 
court  of  Chicago,  and  the  present  clerk  of  the  circuit  court  of  Cook 
County,  shall  continue  in  office  during  the  terms  for  which  they  were 
respectively  elected ;  and  thereafter  there  shall  be  but  one  clerk  of  the 
superior  court,  to  be  elected  by  the  qualified  electors  of  said  county, 
who  shall  hold  his  office  for  the  term  of  four  years,  and  until  his  suc¬ 
cessor  is  elected  and  qualified. 

§  28.  All  justices  of  the  peace  in  the  city  of  Chicago  shall  be  ap¬ 
pointed  by  the  Governor,  by  and  with  the  advice  and  consent  of  the 
Senate  (but  only  upon  the  recommendation  of  a  majority  of  the 
judges  of  the  circuit,  superior  and  county  court),  and  for  such  districts 
as  are  now  or  shall  hereafter  be  provided  by  law.  They  shall  hold 
their  office  for  four  years,  and  until  their  successors  have  been  com¬ 
missioned  and  qualified,  but  they  may  be  removed  by  summary  pro¬ 
ceeding  in  the  circuit  or  superior  court,  for  extortion  or  other  mal¬ 
feasance.  Existing  justices  of  the  peace  and  police  magistrates  may 
hold  their  offices  until  the  expiration  of  their  respective  terms. 

GENERAL  PROVISIONS 

§  29.  All  judicial  officers  shall  be  commissioned  by  the  Governor. 
All  laws  relating  to  courts  shall  be  general  and  of  uniform  operation, 
and  the  organization,  jurisdiction,  powers,  proceedings  and  practice  of 
all  courts  of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and 
the  force  and  effect  of  the  process,  judgments  and  decrees  of  such 
courts,  severally,  shall  be  uniform. 

§  30.  The  General  Assembly  may,  for  cause  entered  on  the 
journals,  upon  due  notice  and  opportunity  of  defense,  remove  from 
office  any  judge,  upon  concurrence  of  three-fourths  of  all  the  members 
elected,  of  each  house.  All  other  officers  in  this  article  mentioned  shall 
be  removed  from  office  on  prosecution  and  final  conviction  for  mis¬ 
demeanor  in  office. 

§  31.  All  judges  of  courts  of  record,  inferior  to  the  Supreme 
Court,  shall,  on  or  before  the  first  day  of  June  of  each  year,  report  in 
writing  to  the  judges  of  the  Supreme  Court  such  defects  and  omis¬ 
sions  in  the  laws  as  their  experience  may  suggest;  and  the  judges  of 
the  Supreme  Court  shall,  on  or  before  the  first  day  of  January  of  each 
year,  report  in  writing  to  the  Governor  such  defects  and  omissions  in 
the  Constitution  and  laws  as  they  may  find  to  exist,  together  with 
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appropriate  forms  of  bills  to  cure  such  defects  and  omission  in  the 
laws.  And  the  judges  of  the  several  circuit  courts  shall  report  to  the 
next  General  Assembly  the  number  of  days  they  have  held  court  in 
the  several  counties  composing  their  respective  circuits,  the  preceding 
two  years. 

§  32.  All  officers  provided  for  in  this  article  shall  hold  their  offices 
until  their  successors  shall  be  qualified,  and  they  shall  respectively, 
reside  in  the  division,  circuit,  county  or  district  for  which  they  may  be 
elected  or  appointed.  The  terms  of  office  of  all  such  officers,  where 
not  otherwise  prescribed  in  this  article,  shall  be  four  years.  All 
officers,  where  not  otherwise  provided  for  in  this  article,  shall  perform 
such  duties  and  receive  such  compensation  as  is  or  may  be  provided 
by  law.  Vacancies  in  such  elective  offices  shall  be  filled  by  election ; 
but  where  the  unexpired  term  does  not  exceed  one  year  the  vacancy 
shall  be  filled  by  appointment,  as  follows:  Of  judges,  by  the  Gov¬ 
ernor;  of  clerks  of  courts,  by  the  court  to  which  the  office  appertains, 
or  by  the  judge  or  judges  thereof ;  and  of  all  such  other  offices,  by  the 
board  of  supervisors,  or  board  of  county  commissioners,  in  the  county 
where  the  vacancy  occurs. 

§  33.  All  process  shall  run :  In  the  name  of  the  People  of  the 
State  of  Illinois;  and  all  prosecutions  shall  be  carried  on:  In  the  name 
and  by  the  authority  of  the  People  of  the  State  of  Illinois;  and  con¬ 
clude:  Against  the  peace  and  dignity  of  the  same.  “Population,” 
whenever  used  in  this  article,  shall  be  determined  by  the  next  preced¬ 
ing  census  of  this  State  or  of  the  United  States. 


Article  II. 

§  5.  The  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall  remain 
inviolate;  but  the  trial  of  civil  cases  before  justices  of  the  peace,  by  a 
jury  of  less  than  twelve  men,  may  be  authorized  by  law. 

§  8.  No  person  shall  be  held  to  answer  for  a  criminal  offense,  un¬ 
less  on  indictment  of  a  grand  jury,  except  in  cases  in  which  the  punish¬ 
ment  is  by  fine,  or  imprisonment  otherwise  than  in  the  penitentiary, 
in  cases  of  impeachment,  and  in  cases  arising  in  the  army  and  navy, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger:  Provided,  that  the  grand  jury  may  be  abolished  by  law  in  all 
cases. 

§  9.  In  all  criminal  prosecutions  the  accused  shall  have  the  right 
to  appear  and  defend  in  person  and  by  counsel ;  to  demand  the  nature 
and  cause  of  the  accusation,  and  to  have  a  copy  thereof  ;  to  meet  the 
witnesses  face  to  face,  and  to  have  process  to  compel  the  attendance 
of  witnesses  in  his  behalf,  and  a  speedy  public  trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the  offense  is  alleged  to  have 
been  committed. 

§  13.  Private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  Such  compensation,  when  not  made 
by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by 
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law.  The  fee  of  land  taken  for  railroad  tracks,  without  consent  of  the 
owners  thereof,  shall  remain  in  such  owners,  subject  to  the  use  for 
which  it  is  taken. 


Article  IV. 

§  26.  The  State  of  Illinois  shall  never  be  made  defendant  in  any 
court  of  law  or  equity. 

§  34.  The  General  Assembly  shall  have  power,  subject  to  the  con¬ 
ditions  and  limitations  hereinafter  contained,  to  pass  any  law  (local, 
special  or  general)  providing  a  scheme  or  charter  of  local  municipal 
government  for  the  territory  now  or  hereafter  embraced  within  the 
limits  of  the  city  of  Chicago.  The  law  or  laws  so  passed  may  provide 
for  consolidating  (in  whole  or  in  part)  in  the  municipal  government 
of  the  city  of  Chicago,  the  powers  now  vested  in  the  city,  board  of 
education,  township,  park  and  other  local  governments  and  authorities 
having  jurisdiction  confined  to  or  within  said  territory,  or  any  part 
thereof,  and  for  the  assumption  by  the  city  of  Chicago  of  the  debts 
and  liabilities  (in  whole  or  in  part)  of  the  governments  or  corporate 
authorities  whose  functions  within  its  territory  shall  be  vested  in  said 
city  of  Chicago,  and  may  authorize  said  city,  in  the  event  of  its  becom¬ 
ing  liable  for  the  indebtedness  of  two  or  more  of  the  existing  munic¬ 
ipal  corporations  lying  wholly  within  said  city  of  Chicago,  to  become 
indebted  to  an  amount  (including  its  existing  indebtedness  and  the  in¬ 
debtedness  of  all  municipal  corporations  lying  wholly  within  the  limits 
of  said  city,  and  said  city’s  proportionate  share  of  the  indebtedness  of 
said  county  and  sanitary  district  which  share  shall  be  determined  in 
such  manner  as  the  General  Assembly  shall  prescribe)  in  the  aggre¬ 
gate  not  exceeding  five  per  centum  of  the  full  value  of  the  taxable 
property  within  its  limits,  as  ascertained  by  the  last  assessment  either 
for  State  or  municipal  purposes  previous  to  the  incurring  of  such 
indebtedness  (but  no  new  bonded  indebtedness,  other  than  for  refund¬ 
ing  purposes,  shall  be  incurred  until  the  proposition  therefore  shall  be 
consented  to  by  a  majority  of  the  legal  voters  of  said  city  voting  on 
the  question  at  any  election,  general,  municipal  or  special)  ;  and  may 
provide  for  the  assessment  of  property  and  the  levy  and  collection 
of  taxes  within  said  city  for  corporate  purposes  in  accordance  with 
the  principles  of  equality  and  uniformity  prescribed  by  this  Constitu¬ 
tion;  and  may  abolish  all  offices,  the  functions  of  which  shall  be  other¬ 
wise  provided  for;  and  may  provide  for  the  annexation  of  territory  to 
or  disconnection  of  territory  from  said  city  of  Chicago  by  the  con¬ 
sent  of  a  majority  of  the  legal  voters  (voting  on  the  question  at  any 
election,  general,  municipal  or  special)  of  the  said  city  and  of  a  ma¬ 
jority  of  the  voters  of  such  territory,  voting  on  the  question  at  any 
election,  general,  municipal  or  special ;  and  in  case  the  General  As¬ 
sembly  shall  create  municipal  courts  in  the  city  of  Chicago  it  may 
abolish  the  offices  of  justices  of  the  peace,  police  magistrates  and 
constables  in  and  for  the  territory  within  said  city,  and  may  limit  the 
jurisdiction  of  justices  of  the  peace  in  the  territory  of  said  county  of 


884 


Cook  outside  of  said  city  to  that  territory,  and  in  such  case  the  juris¬ 
diction  and  practice  of  said  municipal  courts  shall  be  such  as  the 
General  Assembly  shall  prescribe ;  and  the  General  Assembly  may  pass 
all  laws  which  it  may  deem  requisite  to  effectually  provide  a  complete 
system  of  local  municipal  government  in  n.nd  for  the  city  of  Chicago. 

No  law  based  upon  this  amendment  to  the  Constitution,  affecting 
the  municipal  government  of  the  city  of  Chicago,  shall  take  effect 
until  such  law  shall  be  consented  to  by  a  majority  of  the  legal  voters 
of  said  city  voting  on  the  question  at  any  election,  general,  municipal 
or  special ;  and  no  local  or  special  law  based  upon  this  amendment 
affecting  specially  any  part  of  the  city  of  Chicago  shall  take  effect 
until  consented  to  by  a  majority  of  the  legal  voters  of  such  part  of 
said  city  voting  on  the  question  at  any  election,  general,  municipal  or 
special.  Nothing  in  this  section  contained  shall  be  construed  to  repeal, 
amend  or  affect  section  four  (4)  of  Article  XI  of  the  Constitution  of 
this  State. 


Article  X. 

§  14.  The  exercise  of  power  and  the  right  of  eminent  domain  shall 
never  be  so  construed  or  abridged  as  to  prevent  the  taking,  by  the 
General  Assembly,  of  the  property  and  franchises  of  incorporated 
companies  already  organized,  and  subjecting  them  to  the  public  ne¬ 
cessity  the  same  as  of  individuals.  The  right  of  trial  by  jury  shall  be 
held  inviolate  in  all  trials  of  claims  for  compensation,  when,  in  the 
exercise  of  the  said  right  of  eminent  domain,  any  incorporated  com¬ 
pany  shall  be  interested  either  for  or  against  the  exercise  of  said  right. 
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APPENDIX  NO.  3  TABLES. 


TABLE  1. — Population  of  Supreme  Court  Election  Districts 

by  counties. 


First  District. 

St.  Clair .  119,870 

Clinton  .  22,832 

Washington  .  18,759 

Jefferson  .  29,111 

Wayne  .  25,697 

Edwards .  10,049 

Wabash  .  14,913 

White  .  23,052 

Hamilton  .  18,227 

Franklin  .  25,943 

Perry  .  22,088 

Randolph  .  29,120 

Monroe  .  13,508 

Jackson  .  35,143 

Williamson  .  45,098 

Saline  .  30,204 

Gallatin  .  14,628 

Hardin  .  7,015 

Pope  .  11,215 

Union  .  21,856 

Johnson  .  14,331 

Alexander  . .  22,741 

Pulaski  .  15,650 

Massac  .  14,200 


605,250 

Second  District. 

Madison  .  89,847 

Bond  .  17,075 

Marion  .  35,094 

Clay  .  18,661 

Richland  .  15,970 

Lawrence  .  22,661 

Crawford  .  26,281 

Jasper  .  18,157 

Effingham  .  20,055 

Fayette  .  28,075 

Montgomery  .  35,311 

Macoupin  .  50,685 

Shelby  . •  .  •  31,693 

Cumberland  .  14,281 

Clarke  .  23,517 

Greene  .  22,363 

Jersey  .  13,954 

Calhoun  .  8,610 

Christian  .  34,594 

Pike  .  28,622 

Scott  .  10,067 


565,573 


Third  District. 

Sangamon  . 

.  91,024 

Macon  . 

.  54,186 

Logan  . 

.  30,216 

DeWitt  . 

.  18.906 

Piatt  . 

.  16,376 

Douglas  . 

.  19,591 

Champaign  . 

.  51,829 

Vermilion  . 

.  77,996 

.  McLean  . 

.  68,008 

Ford  . 

.  17,096 

Iroquois  . 

.  35,543 

Coles  . 

.  34,517 

Edgar  . 

.  27,336 

Moultrie  . 

.  14,630 

Livingston  . 

.  40,465 

Tazewell  . 

.  34.027 

631,746 


Fourth  District 

Fulton  . 

.  49,549 

McDonough  . 

.  26,887 

Hancock  . 

.  30,638 

Schuyler  . 

.  14,852 

Brown  . 

.  10,397 

Adams  . 

.  64,588 

Mason  . 

.  17,377 

Menard  . 

.  12,796 

Morgan  . 

.  34,420 

Cass  . 

.  17,372 

Rock  Island  . 

.  70,404 

Mercer  . 

.  19,723 

Warren  . 

.  23,313 

Henderson  . 

.  9,724 

402,040 


Fifth  District. 

Knox  . 

.  46.159 

Henry  . 

.  41,736 

Stark  . 

.  10,098 

Peoria  . 

.  100,255 

Marshall  . 

.  15,679 

Putnam  . 

.  7,561 

Bureau  . 

.  43,975 

La  Salle  . 

.  90.132 

Grundy  . 

.  24,162 

Woodford  . 

.  20,506 

400,263 
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TABLE  1. — Population  of  Supreme  Court  Districts — Concluded. 


Sixth  District. 


Whiteside  .  34,507 

Carroll  .  18,035 

Jo  Daviess  .  22,657 

Stephenson  .  36,821 

Winnebago  .  63,153 

Boone  . ; .  15,481 

McHenry  .  32,509 

Kane  .  91,862 

Kendall  .  10,777 

DeKalb  .  33,457 

Lee  .  27,750 

Ogle  .  27,864 


414,873 


Seventh  District. 


Lake  . 

55,058 

Cook  . 

.  2,405,233 

Will  . 

84,371 

Kankakee  . 

40,752 

DuPage  . 

33,432 

2,618,846 

Recapitulation. 

First  District . 

605,250 

Second  District  . 

565,573 

Third  District  . 

631,746 

Fourth  District  . 

402,040 

Fifth  District . 

400,263 

Sixth  District  . 

414,873 

Seventh  District  . 

2,618,846 

5,638,591 

TABLE  2. — Population  of  Appellate  Court  Districts  by  counties. 

First  District. 

Population  Population 

County.  1870.  1910. 

Cook  County  .  349,966  2,405,233 


Second  District. 


County. 

Boone  . 

Bureau  .  . . 
Carroll 
DeKalb  . . . 
DuPage  . .  . 
Grundy 
Henderson 

Henry  . 

Iroquois  . .  . 
Jo  Daviess 

Kane  . 

Kankakee  . 
Kendall  .  . . 

Knox  . 

Lake  . 

LaSalle 

Lee  . 

Livingston  . 
Marshall  . . 
McHenry  . . 
Mercer 

Ogle  . 

Peoria  .... 
Putnam  .  .  . 
Rock  Island 

Stark  . 

Stephenson 
Warren  .  . . 
Whiteside  . 
Will  . 


Population 

1870. 

12,942 

34,415 

16,705 

23,265 

16,685 

14,928 

12,582 

35,506 

25.782 
27,820 
39,091 
24,352 
12,399 
39,522 
21,914 
69,792 
27,171 
31,471 
16,956 
23,762 
18,769 
27,492 
47,540 

6,280 

29.783 
10,751 
30,608 
23,174 
27,503 
43,013 


P  Dpulation 
1910. 

15,481 

43,975 

18,035 

33,457 

33,432 

24,162 

9,724 

41,736 

35,543 

22,657 

91,862 

40,752 

10,777 

46.159 

55,058 

90,132 

27,750 

40,465 

15,679 

32,50''- 

19,723 

27,864 

100,255 

7,561 

70,404 

10,098 

36,821 

23,313 

34,50" 

84,371 
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1  ABLE  2. — Population  of  Appellate  Court  Districts — Continued. 

Second  District. 

Population  Population 


1870. 

1910. 

Winnebago 

29,301 

63.153 

Woodford  .  , 

18,956 

20,506 

840,220 

1,227,921 

Third 

District. 

Population 

Population 

County. 

* 

1870. 

1910 

Adams  .  .  .  . 

56,362 

64,588 

Brown  .  . . . 

12  205 

10,397 

8,610 

Calhoun  . . . 

6,562 

Cass  . 

11,580 

17,372 

Champaign 

32,737 

51,829 

Christian  .  . 

20,363 

34,594 

Clarke  .... 

18,719 

23,517 

Coles  . 

25,535 

34,517 

Cumberland 

12,223 

14,281 

DeWitt  . .  . 

14,768 

18,906 

Douglas  . . . 

13,484 

19,591 

Edgar  . 

21,450 

27,336 

Ford  . 

9,103 

17,096 

Fulton  .... 

38,291 

49,549 

Greene  .  . . . 

20,277 

22,363 

Hancock  .  . 

35,935 

30,638 

Jersey  . 

15,054 

13,954 

Logan  . 

23,053 

30,216 

Macon  . 

26,481 

54,186 

Macoupin  . . 

32,726 

50,685 

Mason . 

16,194 

17,377 

McDonough 

26,509 

26,887 

McLean  . . . 

53,988 

68,008 

Menard  .  .  .  . 

11,735 

12,796 

Montgomery 

25,314 

35,311 

Morgan  . .  . . 

28,463 

34,420 

Moultrie  .  .  . 

10,385 

14,630 

Piatt  . 

10,953 

16,376 

Pike  . 

30,768 

28,622 

Sangamon  . 

46,352 

91,024 

Schuyler  .  . 

17,419 

14,852 

Scott . 

10,530 

10,067 

Shelby  . . . . 

25,476 

31,693 

Tazewell  .  . 

27,903 

34,027 

77,996 

Vermilion  . 

30,388 

819,285 

1,108,311 

Fourth 

District. 

Population 

Population 

County. 

1870. 

1910 

Alexander  . 

10,544 

22,741 

Bond  . 

13,152 

17,075 

Clay  . 

15,875 

18,661 

Clinton  .  .  .  , 

16,285 

22,832 

26,281 

Crawford  .  . 

13,889 

Edwards  .  . 

7,565 

10,049 

Effingham  .  . 

15,653 

20,055 

Fayette  . .  . . 

19,638 

28,075 

Franklin  .  . 

12,652 

25,943 
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TABLE  2. — Population  of  Appellate  Court  Districts — Concluded. 


Fourth  District. 


Gallatin  . . 
Hamilton  . 
Hardin  .  . . 
Jackson  .  .  . 
Jasper 
Jefferson  . . 
Johnson  . . . 
Lawrence  . 
Madison  .  . 
Marion  . . . 
Massac 
Monroe  .  . . 

Perry  . 

Pope  . 

Pulaski  . . . 
Randolph  . 
Richland  .  . 
Saline  .... 
St.  Clair  . . 

Union  . 

Wabash  .  . . 
Washington 
Wayne 
White  .... 
Williamson 


Recapitulation. 


First  District  .  , 
Second  District 
Third  District 
Fourth  District 


Population 

1870. 

11,134 

13,014 

5,113 

19,634 

11,238 

17,864 

11,248 

12,533 

44,131 

20,622 

9,581 

12,982 

13,723 

11,437 

8,752 

20,859 

12,803 

12,714 

51,068 

17,518 

8,841 

17,599 

10,758 

16,846 

17,329 


534,594 

1870. 

349,966 

840,220 

819,285 

534,594 


2,544,065 


Population 

1910. 

14,628 

18,227 

7,015 

35,143 

18,157 

29,111 

14,331 

22,661 

89,847 

35,094 

14,200 

13,508 

22,088 

11,215 

15,650 

29,120 

15,970 

30,204 

119,870 

21,856 

14,913 

18,759 

25,697 

23,052 

45,098 


897,126 


1910. 

2,405,233 

1,227,921 

1,108,311 

897,126 


5,638,591 


TABLE  3. 


Population  of  Judicial  Circuits  by 
i8go  and  igio. 


Counties  in  the  Years 


County. 


First  Circuit. 


1890.  1910. 


Alexander 
Jackson  . . 
Johnson  . . 
Massac  . . . 

Pope  . 

Pulaski  . . 
Saline 
Union  .... 
Williamson 


16,563 

22,741 

27,809 

35,143 

15,013 

14,331 

11,313 

14,200 

14,016 

11,215 

11,355 

15,650 

19,342 

30,204 

21,549 

21,856 

22,226 

45,098 

Total 


159,186 


210,438 
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TABLE  3. — Population  of  Judicial  Circuits — Continued. 


Second  Circuit. 

County. 

Crawford  . 

Edwards  . 

Franklin  . 

Gallatin  . 

Hamilton  . 

Hardin  . 

Jefferson  . 

Lawrence  . 

Richland  . . . 

Wabash  . 

Wayne  . 

White  . 

Total  . 


Third  Circuit. 

Bond  . 

Madison  . 

Monroe  . 

Perry  . 

Randolph  . 

St.  Clair . 

Washington  . 

Total  . 


Christian  .  . 

Clay  . 

Clinton  . . . 
Effingham  . 
Fayette  .  . . 
Jasper 
Marion 
Montgomery 
Shelby  .... 

Total  . . 


Fourth  Circuit. 


Fifth  Circuit. 

Coles  . 

Clark  . 

Cumberland  . 

Edgar  . 

Vermilion  . 

Total  . 


Sixth  Circuit. 

Champaign  . 

DeWitt  . 

Douglas  . 

Macon  . 

Moultrie  . 

Piatt  . 


1890. 

1910. 

17,283 

26,281 

9,444 

10,049 

17,138 

25,943 

14,935 

14,628 

17,800 

18,227 

7,234 

7,015 

22,590 

29,111 

14,693 

22,661 

15,019 

15,970 

11,866 

14,913 

23,806 

25,697 

25,005 

23,052 

196,813 

233,547 

14,550 

17,075 

51,535 

89,847 

12,948 

13,508 

17,529 

22,088 

25,049 

29,120 

66,571 

119,870 

19,262 

18,759 

207,444 

310,267 

30,531 

34,594 

16,772 

18,661 

17,411 

22,832 

19,358 

20,055 

23,367 

28,075 

18,188 

18,157 

24,341 

35,094 

30,003 

35,311 

31,191 

31,693 

211,162 

244,472 

30,093 

34,517 

21,899 

23,517 

15,443 

14,281 

26,787 

27,336 

49,905 

77,996 

144,127 

177,647 

42,159 

51,829 

17,011 

18,906 

17,669 

19,591 

38,083 

54,186 

14,481 

14,630 

17,062 

16,375 

146,465  175,518 


Total 
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TABLE  3. — Population  of  Judicial  Circuits — Continued. 

Seventh  Circuit. 

County.  1890.  1910. 

Greene  .  23,791  22,363 

Jersey .  14,810  13,954 

Macoupin  .  40,380  50,685 

Morgan  .  32,636  34,420 

Sangamon  .  61,195  91,024 

Scott  .  10,304  10,067 


Total  .  183,116  222,513 

Eighth  Circuit. 

Adams  .  61,888  64,588 

Brown  .  11,951  10,397 

Calhoun  .  7,652  8,610 

Cass  .  15,963  17,372 

Mason  .  16,067  17,377 

Menard  .  13,120  12,796 

Pike  .  31,000  28,622 

Schuyler  .  16,013  14,852 


Total  .  173,654  174,614 

Ninth  Circuit. 

Fulton  . 43,110  49,549 

Hancock  .  31,907  30,638 

Henderson  .  9,876  9,724 

Knox  .  38,752  46,159 

McDonough  .  27,467  26,887 

Warren  .  21,281  23,313 


Total  . .  172,393  186,270 

Tenth  Circuit. 

Marshall  .  13,653  .  15,679 

Peoria .  70,378  100,255 

Putman  .  4,730  7,561 

Stark  .  9,982  10,098 

Tazewell  .  29,556  34,027 


Total  .  128,299  167,620 

Eleventh  Circuit. 

Ford  .  17,035  17,096 

Livingston  .  38,455  40,465 

Logan  .  25,489  30,216 

McLean  .  63,036  68,008 

Woodford  .  21,429  20,506 


Total .  165,444  176,291 

Twelfth  Circuit. 

Iroquois  .  35,167  35,543 

Kankakee  .  28,732  40,752 

Will  . 62,007  84,371 


Total  .  125,906  160,666 
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TABLE  3. — Population  of  Judicial  Circuits — Concluded. 


County. 

Bureau  . 

Grundy  . 

LaSalle  . 

Total  . 

Henry . 

Mercer  .  . . 

Rock  Island  . 

Whiteside  . 

Total  . 

Carroll  . 

Jo  Daviess  . 

Lee  . 

Ogle  . 

Stephenson  . 

Total  . 

DeKalb  . 

DuPage  . 

Kane  . 

Kendall  . 

Total  . 

Boone  . 

Lake  . 

McHenry  . 

Winnebago  . 

Total  . 

Cook  . 

No.  of  Circuit. 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

Cook  County  . 


Thirteenth  Circuit. 


Fourteenth  Circuit. 


Fifteenth  Circuit. 


Sixteenth  Circuit. 


Seventeenth  Circuit. 


Recapitulation. 


1890. 

1910. 

35,014 

43,975 

21,024 

24,162 

80,798 

90,132 

136,836 

158,269 

33,338 

41,736 

18,545 

19,723 

41,917 

70,404 

30,854 

34,507 

.124,654 

166,370 

18,320 

18,035 

25,101 

22,657 

26,187 

27,750 

28,710 

27,864 

31,338 

36,821 

129,656 

133,127 

27,066 

33,457 

22,551 

33,432 

65,061 

91,862 

12,106 

10,777 

126,784 

169,528 

12,203 

15,481 

24,235 

55,058 

26,114 

32,509 

39,938 

63,153 

102,490 

166,201 

1,191,922 

2,405,233 

1890. 

1910. 

159,186 

210,438 

196,813 

233,547 

207,444 

310,267 

211,162 

244,472 

144,127 

177,647 

146,465 

175,518 

183,116 

222,513 

173,654 

174,614 

172,393 

186,270 

128,299 

167,620 

165,444 

176,291 

125,906 

160,666 

136,836 

158,269 

124,654 

166,370 

129,656 

133,127 

126,784 

169,528 

102,490 

166,201 

1,191,922 

2,405,233 

3,826,351 

5,638,591 

Total 
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TABLE  4.  Statement  Showing  Area  and  Population  of  the  Counties 
of  Illinois,  Together  with  Salaries  of  State's  Attorneys  and 

County  and  Probate  Judges. 


County. 

Adams  . 

Alexander  .... 

Bond  . 

Boone  . 

Brown  . 

Bureau  . 

Calhoun  . 

Carroll  . *  . 

Cass  . 

Champaign  .  .  . 

Christian  . 

Clark  . 

Clay  . 

Clinton  . 

Coles  . 

Cook  . 

Crawford  . 

Cumberland  .  .  . 

DeKalb  . 

DeWitt  . 

Douglas  . 

DuPage  . 

Edgar  . 

Edwards  . 

Effingham  .... 

Fayette  . 

Ford  . 

Franklin  . 

Fulton  . 

Gallatin  . 

Greene  . 

Grundy  . 

Hamilton  . 

Hancock  . 

Hardin  . 

Henderson  .  .  . 

Henry  . 

Iroquois  * . 

Jackson  . 

Jasper  . 

Jefferson  . 

Jersey  . 

Jo  Daviess  .  .  . 

Johnson  . . 

Kane  . 

Kankakee 

Kendall  . 

Knox  . 

Lake  . . 

La  Salle  . 

Lawrence  . 

Lee  . 

Livingston 

Logan  . 

McDonough  .  . . 

McHenry  . 

McLean  . 

Macon  . 

Macoupin  . 

Madison  . 

Marion  . 

Marshall  . 

Mason  . 

Massac  . 

Menard  . 

Mercer  . 

Monroe  . 

Montgomery  .  . 

Morgan  . 

Moultrie  . 

Ogle  . 


Area 

Popu¬ 

Sq.  Miles. 

lation.1 

842 

64,588 

226 

22,741 

388 

17,075 

293 

15,481 

297 

10,397 

881 

43,975 

256 

8,610 

453 

18,035 

371 

17,372 

1,043 

51,829 

700 

34,594 

493 

23,517 

462 

18,661 

483 

22,832 

525 

34,517 

933 

2,405,233 

453 

26,281 

353 

14,281 

638 

33,457 

415 

18,906 

417 

19,591 

345 

33,432 

621 

27,336 

238 

10,049 

511 

20,055 

729 

28,075 

500 

17,096 

445 

25,943 

884 

49,549 

338 

14,628 

515 

22,363 

433 

24,162 

455 

18,227 

780 

30.638 

18% 

7,015 

376 

9,724 

824 

41,736 

1,121 

35,543 

588 

35,143 

508 

18,157 

603 

29,111 

367 

13,954 

623 

22,657 

348 

14,331 

527 

91,862 

668 

40,752 

324 

10,777 

711 

46,159 

455 

55,058 

1,146 

90,132 

358 

22,661 

742 

27,750 

1,043 

40.465 

617 

30,216 

588 

26,887 

620 

32,509 

1,191 

68,008 

585 

54,186 

860 

50,685 

737 

89,847 

569 

35,094 

396 

15,679 

555 

17,377 

240 

14,200 

317 

12,796 

540 

19.723 

389 

13,508 

689 

35,311 

576 

34,420 

338 

14,630 

756 

27,864 

Salary  of 

Salary  of 
County 

State’s  Atty. 

Judge. 

$  5,000.00 

$  2,500.00 

2,500.00 

1,500.00 

2,100.00 

700.00 

1,900.00 

1,500.00 

1,400.00 

1,000.00 

3,900.00 

2,500.00 

1,300.00 

400.00 

2,200.00 

1,250.00 

2,100.00 

2,000.00 

5,000.00 

3,000.00 

3,900.00 

1,700.00 

2,500.00 

1,200.00 

2,300.00 

900.00 

2,500.00 

1,000.00 

3,900.00 

1,500.00 

12,000.00 

10,000.00 

2,500.00 

1,500.00 

1,800.00 

800.00 

3,900.00 

2,350.00 

2,300.00 

1,500.00 

2,400.00 

1,500.00 

3,900.00 

2,400.00 

2,500.00 

2,000.00 

1,400.00 

600.00 

2,400.00 

1,000.00 

2,500.00 

1,500.00 

2,100.00 

1,200.00 

2,500.00 

1,200.00 

3,900.00 

2,500.00 

1,900.00 

720.00 

2,500.00 

1,500.00 

2,500.00 

1,600.00 

2,200.00 

900.00 

3,900.00 

1,800.00 

1,100.00 

300.00 

1,400.00 

1,400.00 

3,900.00 

2,200.00 

3,900.00 

2,500.00 

3,900.00 

1,500.00 

2,200.00 

1,000.00 

2,500.00 

1,100.00 

1,800.00 

1,400.00 

2,500.00 

1,400.00 

1,800.00 

600.00 

5,000.00 

3,000.00 

3,900.00 

2,400.00 

1,500.00 

1,500.00 

3,900.00 

2,500.00 

5,000.00 

3,000.00 

5,000.00 

2,500.00 

2,500.00 

1,350.00 

2,500.00 

2,000.00 

3,900.00 

2,500.00 

3,900.00 

2,000.00 

2,500.00 

1,800.00 

3,900.00 

2,500.00 

5,000.00 

2,700.00 

5,000.00 

3,000.00 

3,900.00 

1,500.00 

5,000.00 

2,200.00 

3,900.00 

1,800.00 

2,000.00 

1,400.00 

2,100.00 

1,500.00 

1,800.00 

900.00 

1.700.00 

1,000.00 

2,400.00 

2,000.00 

1,800.00 

1,200.00 

3,900.00 

1,750.00 

3,900.00 

2,400.00 

1,900.00 

1,200.00 

2,500.00 

3,000.00 

Salary  of 
Probate 
Judge. 


$10,000.00 


2,350.00 


3,500:00 


2,200.00 
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TABLE  4. — Area  and  Population  of  Counties  with  Salaries  of  State's 
Attorneys,  County  and  Probate  Judges — Concluded. 


Salary  of 

Salary  of 

Area 

Popu- 

Salary  of 

County 

Probate 

County. 

Sq.  Miles. 

lation.1 

State’s  Atty. 

Judge. 

Judge. 

Peoria  . 

.  636 

100,255 

22,088 

16,376 

28,622 

11,215 

15,650 

7,561 

29,120 

15,970 

70,404 

6,400.00 

2,500.00 

2,000.00 

2,500.00 

1,500.00 

2,000.00 

1,200.00 

2,500.00 

2,000.00 

5,000.00 

3,000.00 

1,200.00 

1,500.00 

1,700.00 

800.00 

3,000.00 

Perry  . 

.  451 

Piatt  . 

.  451 

Pike  . 

.  786 

Pope  . 

.  385 

Pulaski  . 

190 

1,200.00 

500.00 

Putnam  . 

.  173 

Randolph  . 

.  587 

1,600.00 

1,000.00 

3,000.00 

Richland  . 

.  357 

Rock  Island  .  .  . 

.  424 

2,500.00 

St.  Clair  . 

.  663 

119,870 

6,400.00 

2,500.00 

2,250.00 

Saline  . 

.  399 

30,204 

91,024 

3,900.00 

5,000.00 

1,800.00 

3,500.00 

Sangamon  . 

.  876 

3,500.00 

Schuyler  . 

.  432 

14,852 

10,067 

31,693 

10,098 

36,821 

34,027 

21,856 

77,996 

1,900.00 

1,400.00 

3,900.00 

1,400.00 

3,900.00 

3,900.00 

2,500.00 

5,000.00 

1,100.00 

1,000.00 

2,250.00 

1,500.00 

1,800.00 

2,000.00 

1,200.00 

3,000.00 

Scott  . 

.  249 

Shelby  . 

.  772 

Stark  . 

.  290 

Stephenson  .  .  .  . 

.  559 

Tazewell  . 

.  647 

Union  . 

.  403 

• 

Vermilion  . 

.  921 

3,000.00 

Wabash  . 

.  220 

14,913 

23,313 

18,759 

25,697 

23,052 

34,507 

84,371 

45,098 

63,153 

20,506 

1,900.00 

2,500.00 

2,300.00 

2,500.00 

2,500.00 

3,900.00 

5,000.00 

3,900.00 

5,000.00 

2,500.00 

700.00 

Warren  . 

.  546 

1,900.00 

1,200.00 

1,200.00 

1,000.00 

2,500.00 

3,500.00 

1,800.00 

3,000.00 

1,800.00 

Washington  .  .  .  . 

.  561 

Wayne  . 

.  733 

White  . 

.  507 

Whiteside  . 

.  679 

Will  . 

.  844 

3,500.00 

Williamson  .... 

.  449 

Winnebago  .... 

.  529 

Woodford . 

.  528 

Total  . 

.  56,043 

5,638,533 

315,700.00 

182,970.00 

35,700.00 

1  Census  of 

1910. 

TABLE  5.  City  Courts. 

Year  of 
organi- 

Population1 

zation  of 

Salary 

Name 

of  City  Court. 

of  city  (1910) 

court. 

of  Judge. 

A 1  ton 

17,528 

1859 

$3,000.00 

A  nrora 

29,807 

1857 

3,000.00 

Rsardstnwn  .  .  . 

6,107 

1911 

1,500.00 

Benton  . 

2,675 

1915 

1,500.00 

Canton  . 

10,453 

1889 

2,000.00 

Carbondale  .... 

5,411 

1916 

1,500.00 

Charleston  . 

5,884 

1906 

1,500.00 

Chicago  Heights 

14,525 

1903 

2,000.00 

De  Kalb . 

8,102 

1911 

2,000.00 

TAnQnnin  . 

5,454 

1909 

1,500.00 

East  St.  Louis2. 

58,547 

1874 

4,000.00 
(2  judges) 

Elgin  . 

25,976 

1857 

3,000.00 

Granite  City  .  . 

9,903 

1910 

2,000.00 

Harrisburg 

5,309 

1910 

1,500.00 

Hfirrin  . 

6,861 

1910 

2,000.00 

Johnson  City  .  . 

3,248 

1915 

1,500.00 

T-T  p  w  a  nfifi 

9,307 

1909 

2,000.00 

Litchfield  . 

5,971 

1898 

1,500.00 

M  a  pomh 

5,774 

1910 

1,500.00 

Marion  . 

7,093 

1910 

1,500.00 

Mattoon  . 

11,456 

1898 

2,000.00 

1  The  figures  here  given  are  of  the  1910  census.  The  population  of  many 
of  these  cities,  particularly  those  in  mining  regions,  has  increased  rapidly 
since  that  time.  This  fact  explains  the  disproportion  between  the  population 
figures  and  the  salaries  of  the  judges. 

2  The  city  court  at  East  St.  Louis  has  two  judges. 
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TABLE  5. — City  Courts — Concluded. 


Population1 

Year  of 
organi¬ 
zation  of 

Salary 

Name  of  City  Court. 

of  city  (1910). 

court. 

of  Judge. 

Moline  . 

.  24,199 

1915 

3,000.00 

Pana  . 

.  6,055 

1906 

1,500.00 

Spring  Valley  . 

.  7,035 

1912 

1,500.00 

Sterling  . 

.  7,467 

1910 

1,500.00 

West  Frankfort  . 

.  2,111 

1915 

2,000.00 

Zion3  . 

.  4,789 

1903 

500.00 

Total  .  $56,000.00 


3  The  salary  of  the  judge  of  the  city  court  at  Zion  City  is  paid  from  the 
city  treasury;  that  of  all  other  city  judges  is  paid  from  the  state  treasury. 


TABLE  6.  Service  of  down-state  Judges  in  Cook  County. 

{ a )  Extent  of  Service  of  Doivn-State  Judges  in  the  Superior  Court  of  Cooll 
County  During  the  Years  1913,  1916,  191 7,  1918  and  1919. 


1915 

1916 

1917 

1918 

1919 

No. 

No. 

No. 

No. 

No. 

of 

of 

of 

of 

of 

Judge. 

Court. 

days. 

days. 

days. 

days. 

days. 

H.  Sterling  Pomeroy. 

.  City 

Court  Kewanee. 

.  157 

99 

.  .  . 

•  •  • 

Mazzini  Slusser . 

.  .16  th 

Circuit  . 

85 

69 

31 

11 

Clinton  F.  Irwin . 

.  .16th 

Circuit  . 

78 

82 

55 

33 

Harry  G.  Moran . 

•  City 

Court  Canton.  .  . 

•  •  •  • 

65 

... 

... 

Samuel  C.  Stough . 

.  ,13  th 

Circuit  . 

18 

47 

48 

32 

Oscar  E.  Heard . 

.  ,15th 

Circuit  . 

32 

86 

... 

James  S.  Baume . 

.  .15th 

Circuit  . 

29 

1 

E.  M.  Mangan . 

.  City 

Court  Aurora.  .  . 

70 

... 

... 

F.  E.  Shopen . 

.  .City 

Court  Elgin  .  .  .  . 

22 

... 

... 

John  A.  Dowdall . 

.  .City 

Court  DeKalb.  . 

.  7 

Total  . 

.  469 

477 

135 

76 

(b)  Extent  of  Service  of  Down-State  Judges  in  the  Circuit  Court  of  Chicago 
During  the  Years  1916,  1917,  1918  and  1919. 


1916 

1917 

1918 

1919 

No. 

No. 

No. 

No. 

of 

of 

of 

of 

Judge. 

Court. 

days. 

days. 

days. 

days. 

James  S.  Baume.  .  .  . 

44 

6 

B.  S.  Bell . 

....Probate  Court  Rock  Island. 

11 

Louis  Bernreuter.  .  .  . 

.  .  .  3rd  Circuit . 

12 

C.  H.  Bowles . .  . 

.  ... 

142 

163 

40 

H.  R.  Dial . 

27 

•  •  • 

J.  C.  Eagleton . 

.  .  .  2nd  Circuit  . 

.  ... 

16 

32 

Dean  Franklin . 

.  .  .  .City  Court  Macomb . 

.  100 

26 

•  •  • 

D.  T.  Hartwell . 

,  .  .  .  1st  Circuit  . 

•  •  •  • 

22 

13 

1 

Oscar  E.  Heard . 

47 

67 

76 

70 

C.  F.  Irwin . 

35 

D.  W.  Maddox . 

.  .  .  .  City  Court  Litchfield . 

40 

.  . 

E.  M.  Mangan . 

.  .  .  .City  Court  Aurora . 

4 

60 

140 

142 

J.  H.  Marshall . 

. . . . 5th  Circuit  . 

•  •  .  • 

8 

22 

23 

Chas.  W.  Miller _ 

.  .  .  .2nd  Circuit  . 

10 

Harry  C.  Moran . 

•  •  •  • 

16 

•  •  • 

A.  D.  Morgan . 

....City  Court  Herrin . 

•  •  •  • 

•  •  • 

•  •  • 

33 

A.  A.  Partiow . 

.  .  .  .  5th  Circuit  . 

•  ... 

•  •  • 

•  •  • 

17 

H.  S.  Pomeroy . 

.  .  .  .  City  Court  Kewanee . 

.  101 

159 

149 

24 

G.  A.  Sentel . 

...  6th  Circuit  . 

•  •  •  • 

•  .  • 

,  , 

28 

M'.  Slusser . 

•  •  • 

43 

Samuel  C.  Stough.  .  .  , 

.  .  .  .  13th  Circuit  . 

rt 

129 

118 

157 

Sain  Welty . 

•  •  • 

17 

•  •  • 
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TABLE  6. — S  ervice  of  down-state  Judges  in  Cook  County — Concluded. 

(c)  Extent  of  Service  of  Down-State  Judges  in  the  County  Court  of  Cook 
County  From  January  1,  1916  to  March  29,  1919. 


1916 

1917 

1918 

1919 

No. 

No. 

No. 

No. 

of 

of 

of 

of 

Judge. 

Court.  days. 

days. 

days. 

days. 

John  H.  Williams . 

Court  Kane  County. . 

296 

278 

168 

194 

S.  N.  Hoover . 

.  .County 

Court  Kane  County.  . 

211 

212 

130 

164 

John  J.  Cooke . 

..City  Court  Beardstown . 

157 

185 

266 

148 

David  T.  Smiley . 

.  .County 

Court  Lake  County.  . 

19 

30 

8 

.  . 

Arthur  .T.  Grady . 

.  .County 

Court  Carroll  County 

12 

•  •  • 

... 

... 

Roscoe  J.  Carnahan.. 

. .County 

Court  Stephenson  Co. 

62 

13 

3 

... 

William  L.  Pond . 

.  County 

Court  DeKalb  County 

82 

174 

37 

14 

Wm.  C.  DeWolf,  Jr... 

.  .County 

Court  Boone  County.. 

14 

•  •  • 

... 

... 

Benjamin  Bell . 

.  .County  Court  Rock  Island  Co. 

26 

5 

... 

... 

A.  D.  Webb . 

Court  Jefferson  Co... 

18 

... 

... 

William  E.  Thomson. 

. .County 

Court  Morgan  County 

5 

... 

Harry  C.  Stuttle . 

..City  Court  Litchfield . 

17 

23 

S.  L.  Rathje . 

.  .County 

Court  DuPage  County 

17 

F.  J.  Campbell . 

.  County 

Court  Jo  Daviess  Co. 

19 

A.  L.  Spiller . 

.  .County 

Court  Jackson  County 

17 

A.  J.  Steidley . 

.  .County 

Court  Shelby  County. 

5 

James  H.  Ragsdale  . 

.  .County  Court  Montgomery  Co. 

12 

Harry  C.  Moran.  .  .  .  . 

.  .City  Court  Canton . 

22 

Totals  . ■ . .  879  915  .  634  635 


(d)  Extent  of  Service  of  Down-State  Judges  in  the  Municipal  Court  of  Chi¬ 
cago  During  the  Years  1916,  1917,  1918  and  1919. 


1916 

1917 

1918 

1919 

No. 

No. 

No. 

No. 

of 

of 

of 

of 

Judge. 

Court.  days. 

days. 

days. 

days. 

Chas.  H.  Bowles.... 

.  .  .City  Court  Chicago  Heights.  . 

194 

11 

... 

•  •  • 

F.  J.  Campbell . 

.  .  .County  Judge,  Jo  Daviess  Co. 

16 

27 

76 

58 

Frederick  C.  Hill.... 

...County  Judge,  DeWitt  Co... 

85 

5 

,  .  . 

•  •  • 

Harry  C.  Moran . 

...City  Court,  Canton . 

118 

55 

74 

131 

Perry  L.  Person . 

...County  Judge,  Lake  County. 

20 

2 

.  .  . 

3 

Rufus  F.  Robinson.. 

.  .  County  Judge,  Henderson  Co. 

131 

88 

6 

.  .  • 

P.  C.  Walters . 

.  .  County  Judge,  Edwards  Co. .  . 

93 

•  .  . 

•  •  . 

•  .  • 

D.  H.  Wamsley . 

.  .  .County  Judge,  Douglas  Co..  .  . 

27 

51 

5 

‘23 

Nels  A.  Larson . 

.  .  .County  Judge  Rock  Island  Co. 

... 

28 

•  .  • 

Harry  C.  McEwen.  .  . 

...City  Court.  DeKalb . 

•  •  • 

30 

.  •  . 

•  •  . 

J.  B.  Crabtree . 

.  .  .County  Judge,  Lee  County.  .  . 

•  •  • 

•  .  . 

•  .  . 

16 

F.  E.  Reed . 

.  .  .County  Judge,  Ogle  County.  . 

•  •  • 

•  .  • 

.  .  . 

21 

W.  H.  Orr . 

.  .  .County  Judge.  Hammond  Co. 

... 

... 

.  .  . 

34 

T.  A.  Graham . 

.  .  County  Judge,  V'ermilion  Co. 

6 

Totals  . 

684 

297 

161 

292 

TABLE  7.  Summary  of  Work  of  Appellate  Courts ,  1910-1918 ,  Based 
on  Analysis  of  Appellate  Court  Reports. 

Vols.  152  to  212.  inclusive. 

Action  by  Appellate  Courts. 

Other¬ 
wise  dis¬ 
posed 


1910-1918. 

Affirmed. 

Reversed. 

of 

Cases 

coming 

from 

Municipal  Court  of  Chicago.  . 

2,026 

1,009 

29 

Cases 

coming 

from 

County  Courts . 

282 

225 

14 

Cases 

coming 

from 

Probate  Courts . 

4 

•  • 

Cases 

coming 

from 

City  Courts . 

150 

153 

3 

Cases 

coming 

from 

Circuit  Courts . 

2,826 

1,792 

87 

Cases 

coming 

from 

Superior  Court  of  Cook  County 

846 

501 

27 

Cases 

coming 

from 

Criminal  Court  of  Cook  Co.... 

29 

12 

1 

Totals  10,016*  . 

6,163 

3,692 

161 
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TABLE  7. — Work  of  Appellate  Courts — Concluded. 

Total  cases  by  appellate  districts: 


First  District  .  6,231 

Second  District  .  1,264 

Third  District  .  1,438 

Fourth  District  .  1,075 


a10,008 


a  The  discrepancy  in  totals  is  due  to  an  error  in  analyzing  the  cases  by 
districts. 


TABLE  8.  Analysis  of  Work  of  the  Illinois  Supreme  Court,  Based 
on  Examination  of  Supreme  Court  Reports ,  Vols.  243  to  289. 

(a) 


Recapitulation. 

1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

Tota 

Opinions  filed: 

Original  Jurisdiction . 

11 

8 

14 

6 

13 

8 

20 

12 

13 

6 

111 

Appeals  direct  from  Trial  Courts . 

273 

304 

293 

280 

312 

308 

342 

380 

271 

213 

2.976 

Appeals  from  Appellate  Courts . 

77 

66 

65 

83 

90 

76 

85 

92 

89 

69 

792 

Total . 

361 

378 

372 

369 

415 

392 

447 

484 

373 

288 

3,879 

Total  cases  filed . 

555 

517 

644 

608 

605 

637 

677 

701 

628 

600 

6, 172 

Total  cases  filed  during  calender  years  1910-1919 .  6,172 

Petitions  for  certiorari  denied  and  pending .  1,191 

Balance .  4,981 

Opinions  filed  during  calendar  3rears  1910-1919  and  analysed .  3,879 

Balance  unaccounted  for  on  basis  of  printed  reports .  1, 102 

Percent .  22.12 


(b) 


ORIGIN AP  PROCEEDINGS 

In  the  Supreme  Court. 

1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

Total 

Habeas  corpus . 

1 

1 

2 

1 

1 

6 

Mandamus . 

3 

1 

10 

2 

7 

7 

11 

5 

8 

2 

56 

Revenue . 

4 

5 

3 

1 

1 

1 

2 

2 

i 

20 

Disbarment,  etc . 

3 

2 

1 

2 

5 

1 

6 

4 

2 

3 

29 

Total . 

11 

8 

14 

6 

13 

8 

20 

12 

13 

6 

111 

Table  8.  Analyses  of  W ork  of  the  Illinois  Supreme  Court — Continued, 
(c) 


1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

Total, 

Appeals  and  errors  direct  from  trial  courts. 

Affirmed. 

Reversed. 

Other  disposition. 

d 

4-* 

o 

EH 

Affirmed. 

Reversed. 

Other  disposition. 

d 

-*-> 

o 

Eh 

Affirmed. 

Reversed. 

Other  disposition. 

d 

o 

Affirmed. 

Reversed. 

Other  disposition. 

(3 

o 

Eh 

Affirmed. 

Reversed. 

Other  disposition. 

O 

EH 

Affirmed. 

Reversed. 

Other  disposition. 

CTj 

C 

Eh 

|  Affirmed. 

Reversed. 

1 1 
w  1 
O  1 
0. 
GO 

! 

1 

6 

O 

Affirmed. 

Reversed. 

Other  disposition. 

d 

•*-» 

o 

* 

Affirmed. 

Reversed. 

Other  disposition. 

3 

o 

* 

Affirmed . 

Reversed, 

Other  disposition. 

d 

*-» 

o 

Eh 

Affirmed. 

Reversed. 

Other  disposition. 

d 

+-* 

o 

Eh 

Under  constitutional  right; 

14 

9 

23 

15 

13 

28 

14 

9 

23 

13 

11 

24 

15 

18 

33 

11 

17 

28 

17 

12 

29 

16 

11 

27 

20 

118 

24 

14 

12 

62 

6 

13 

4 

32 

fi 

27 

13 

4 

48 

19 

142 

64 

119 

39 

5 

5 

2 

4 

6 

5 

5 

10 

4 

2 

1 

7 

8 

3 

11 

6 

4 

10 

6 

7 

13 

12 

7 

1 

105 

1.149 

63 

41 

7 

111 

77 

50 

4 

131 

74 

45 

7 

126 

67 

53 

5 

125 

59 

47 

7 

113 

59 

46 

8 

113 

69 

63 

5 

137 

61 

48 

9 

5 

99 

12 

26 

6 

21 

9 

o 

32 

23 

14 

2 

39 

20 

9 

1 

30 

7 

15 

2 

24 

17 

8 

2 

27 

10 

U 

2 

23 

16 

5 

28 

11 

12 

i 

oy 

‘ 

foo 

Under  Section  118  Practice  Act: 

Construction  of  Constitution . 

4 

j 

5 

1 

1 

2 

2 

4 

1 

1 

6 

3 

2 

5 

1 

1 

2 

2 

4 

3 

4 

1 

8 

4 

1 

5 

1 

i 

i 

9 

1 

9 

22 

12 

39 

84 

3 

4 

7 

3 

4 

7 

3 

3 

1 

7 

5 

5 

10 

6 

4 

i 

11 

4 

9 

13 

6 

5 

1 

12 

3 

5 

8 

2 

4 

5 

1 

5 

2 

1 

36 

108 

28 

12 

13 

i 

26 

9 

ii 

i 

21 

13 

6 

1 

20 

19 

8 

i 

28 

18 

29 

1 

48 

9 

11 

i 

21 

u 

18 

29 

8 

4 

i 

13 

13 

17 

1 

15 

122 

17 

3 

19 

3 

3 

2 

2 

3 

1 

4 

3 

2 

5 

1 

1 

10 

1 

11 

3 

1 

4 

3 

3 

1 

6 

9 

4 

6 

1 

2 

Under  other  statutory  authority: 

1 

1 

2 

1 

i 

2 

3 

1 

1 

1 

a 

3 

5 

8 

5 

i 

6 

5 

2 

7 

2 

2 

7 

7 

9 

4 

13 

5 

2 

7 

3 

3 

6 

1 

1 

3 

40 

43 

21 

13 

8 

59 

5 

6 

11 

6 

4 

i 

11 

5 

5 

7 

3 

10 

5 

5 

10 

8 

6 

14 

3 

4 

7 

8 

10 

18 

l 

2 

3 

5 

r " 

1 

i 

2 

i 

1 

2 

2 

3 

5 

5 

2 

7 

1 

1 

2 

3 

3 

i 

7 

3 

1 

i 

5 

4 

1 

i 

i 

i 

14 

19 

37 

32 

3 

3 

3 

1 

4 

6 

6 

3 

i 

4 

1 

2 

3 

1 

1 

2 

1 

1 

2 

1 

2 

3 

2 

2 

4 

1 

2 

2 

i 

5 

1 

i 

1 

2 

2 

1 

1 

1 

2 

l 

4 

5 

2 

l 

8 

1 

1 

1 

4 

5 

3 

2 

5 

1 

1 

2 

2 

18 

3 

4 

4 

8 

i 

.... 

19 

120 

16 

192 

K 

3" 

10 

9 

l 

20 

10 

27 

37 

19 

22 

i 

42 

6 

9 

15 

14 

20 

i 

35 

16 

29 

45 

11 

29 

16 

44 

60 

n 

9 

20 

7 

5 

12 

1 

1 

8 

1 

3 

11 

3 

4 

7 

~5 

18 

4 

i’ 

40 

10 

3 

29 

5 

8 

9 

37 

26 

20 

1 

47 

92 

23 

5 

54 

19 

6 

i 

i 

12 

14' 

4c 

21 

1 

4 

l 

6 

1 

2 

3 

1 

4 

5 

1 

1 

i 

i 

3 

l 

2 

3 

1 

i 

146 

113 

14 

273 

162 

133 

9 

304 

162 

118 

13 

293 

150 

116 

14 

280 

157 

143 

12 

312 

153 

144 

11 

308 

173 

155 

14 

342 

181 

181 

18 

380 

160 

103 

8 

271 

120 

89 

4 

213 

1.564 

1,295 

117 

2.97C 

— 

896 


TABLE  7. — Work  of  Appellate  Courts — Concluded. 

Total  cases  by  appellate  districts: 


First  District  .  6,231 

Second  District  .  1,264 

Third  District  .  1,438 

Fourth  District  .  1,075 


8 1  0.008 
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Table  8.  Analyses  of  Work  of  the  Illinois  Supreme  Court — Concluded, 


(d) 


Appeals  and  errors 
from 

Appellate  Courts 
brought  by 

1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

4tn  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

p 4th  District. 

|  Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

|  Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District.  ! 

Total. 

1st  District. 

2d  District. 

j  3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District. 

3d  District. 

4th  District. 

Total. 

1st  District. 

2d  District 

3d  District. 

4th  District. 

Total. 

Ce  rtificateof  importance 

I 

j 

Affirmed . 

16 

2 

6 

24 

11 

5 

1 

2 

19 

14 

6 

4 

i 

25 

15 

3 

1 

21 

13 

3 

2 

20 

11 

9 

2 

2 

24 

7 

8 

2 

17 

11 

5 

3 

19 

17 

4 

2 

23 

1 

1 

1 

9 

122 

44 

14 

21 

201 

5 

3 

8 

4 

3 

2 

I 

10 

2 

1 

1 

4 

8 

4 

1 

13 

13 

2 

15 

6 

2 

1 

9 

8 

3 

2 

13 

9 

3 

2 

14 

7 

2 

9 

5 

1 

6 

18 

1 

1 

i 

1 

1 

1 

2 

1 

3 

O 

6 

Certiorari  allowed; 

Affirmed . 

2 

3 

4 

2 

11 

ii 

i 

i 

2 

15 

8 

2 

3 

3 

16 

11 

1 

6 

20 

21 

3 

5 

4 

33 

14 

5 

4 

23 

15 

4 

2 

i 

22 

18 

3 

4 

i 

26 

8 

4 

1 

2 

15 

12 

3 

4 

2 

21 

120 

30 

29 

23 

202 

Reversed . 

2 

1 

1 

2 

6 

8 

6 

o 

4 

20 

9 

1 

5 

1 

16 

17 

3 

1 

21 

7 

1 

1 

2 

11 

9 

6 

i 

16 

10 

4 

4 

18 

12 

1 

3 

3 

19 

26 

1 

4 

2 

33 

20 

1 

4 

2 

27 

120 

12 

33 

22 

187 

1 

1 

1 

1 

i 

1 

1 

3 

1 

1 

1 

1 

2 

8 

Constitutional  right  of 

appeal; 

] 

1 

1 

3 

1 

1 

2 

1 

1 

2 

1 

2 

i 

4 

i 

i 

i 

3 

1 

1 

3 

2 

1 

6 

5 

2 

7 

4 

2 

6 

1 

1 

2 

18 

11 

36 

2 

1 

1 

4 

4 

5 

5 

i 

1 

2 

2 

1 

3 

3 

1 

4 

1 

1 

2 

1 

1 

i 

2 

2 

2 

2 

Statutory  appeal— Prior 

to  certiorari  law; 

6 

2 

2 

2 

12 

Reversed . 

5 

3 

i 

9 

5 

3 

1 

9 

Total.. . 

39 

11 

10 

17 

77 

35 

15 

7 

9 

66 

36 

10 

12 

7 

65 

56 

11 

6 

10 

83 

62 

10 

9 

9 

90 

41 

17 

14 

4 

76 

49 

15 

11 

10 

85 

58 

16 

9 

9 

92 

63 

14 

6 

6 

89 

47 

8 

10 

4 

69 

486 

127 

94 

& 

5  792 

(e) 


PETITIONS  FOR  CERTIORARI. 

Number  filed  together  with  their  disposition. 

1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

Total. 

d 

<v 

£ 

o 

< 

d* 

<D 

*s 

<u 

P 

ai 

o 

H 

d 

< V 
£ 
o 

< 

d 

'5 

<u 

A 

aJ 

O 

Eh 

d 

<V 

£ 

o 

< 

d’ 

<v 

*3 

P 

+-> 

O 

Eh 

d 

£ 

o 

< 

d 

*3 

CL) 

P 

ol 

•-j 

o 

Eh 

d 

<v 

£ 

o 

<4 

d 

<v 

5 

<D 

Q 

-*-> 

o 

Eh 

d 

<L> 

* 

o 

< 

d 

<U 

g 

<D 

Q 

rt 

o 

Eh 

d 

<v 

£ 

o 

< 

d 

‘5 

<v 

Q 

4-* 

o 

Eh 

d 

0) 

£ 

o 

< 

d 

V 

'3 

<v 

p 

rt 

o 

EH 

d 

* 

o 

< 

d 

<v 

'3 

<u 

P 

O 

EH 

d 

a) 

£ 

o 

< 

d 

"3 

<u 

p 

O 

Eh 

d’ 

£ 

o 

◄ 

d 

i> 

3 

(L> 

P 

bi 

G 

d 

G 

<v 

P 

*-» 

O 

EH 

1st  Appellate  District . 

2d  Appellate  District . 

3d  Appellate  District . 

4th  Appellate  District . 

la 

6 

6 

7 

44 

14 

6 

8 

59 

20 

12 

15 

23 

7 

5 

4 

37 

13 

17 

9 

60 

20 

22 

13 

31 

4 

6 

8 

72 

21 

28 

11 

103 

25 

34 

19 

31 

5 

4 

8 

95 

15 

12 

8 

126 

20 

16 

16 

26 

5 

8 

4 

83 

10 

25 

9 

109 

15 

33 

13 

30 

3 

9 

3 

90 

12 

15 

9 

120 

15 

24 

12 

27 

7 

6 

4 

73 

27 

16 

9 

100 

34 

22 

13 

44 

5 

9 

6 

111 

17 

23 

16 

155 

22 

32 

22 

38 

8 

10 

3 

67 

18 

17 

13 

105 

26 

27 

16 

31 

4 

7 

2 

■67 

9 

25 

16 

98 

13 

32 

18 

296 

54 

70 

49 

739 

156 

184 

108 

2 

1 

1 

1,037 

211 

255 

157 

34 

72 

106 

39 

76 

115 

49 

132 

181 

48 

130 

178 

43 

127 

170 

45 

126 

171 

44 

125 

169 

64 

167 

231 

59 

115 

174 

44 

117 

161 

469 

1.187 

4 

1,660 

“rmnied”  includes  petitions  dismissed  and  stricken  from  the  flies.  ml  ,  ,  ,  ,  ,, 

nititionq  are  those  filed  at  the  current  December  Term,  now  in  session.  They  have  not  been  passed  upon  by  the  court. 
t'etftions  ‘'Allowed”  on  this  table  do  not  correspond  with  the  numbers  appearing  on  other  tables  for  the  reason  that  the  figures  were  obtained  from  years  in  which  petitions  were  filed,  while  in  other  tables  the 

figures  relate  to  the  filing  of  opinions  ultimately  deciding  the  cases. 
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INDEX. 


ADVISORY  OPINIONS,  861 

AMERICAN  BAR  ASSOCIATION 
proposal  for  unified  court,  793,  805 

AMERICAN  JUDICATURE  SOCIETY 
proposal  for  unified  court,  802,  803,  804 

APPEALS 

proposed  changes  relating  to,  806 
under  Illinois  judicial  organization,  742,  745, 
747,  760,  787 

APPELLATE  COURTS 

creation,  736,  744,  786 
districts,  insert  after  p.  754;  756.  786.  886 
organization  and  jurisdiction,  745,  760 
proposed  changes  relating  to,  806 
work  of,  786,  895 

ARIZONA 

single  trial  court  system,  800. 

CALIFORNIA 

single  trial  court  system,  800. 

CERTIFICATES  OF  IMPORTANCE,  743,  744, 
746,  788,  insert  after  p.  896 

CERTIORARI  ACT,  736.  744,  761.  787,  788,  789, 
807,  insert  after  p.  896 

CHICAGO 

constitutional  amendment  of  1904,  text  of, 
883 

municipal  court  of,  725.  737,  753,  776 
proposed  constitutional  changes  relating  to, 

811 

work  of  courts  in,  773 

CHIEF  JUSTICE 

Appellate  courts,  745 
Cook  county  courts,  749 
selection,  method  of,  799,  820 
Supreme  court,  740 

CIRCUIT  COURTS 
circuits,  756.  888,  insert  after  p.  154 
Cook  county,  748,  773,  784 
organization  and  jurisdiction,  746 
proposed  unified  trial  courts.  793 
under  constitution  of  1818,  728,  729,  7 30 
under  constitution  of  1848,  731 
under  proposed  constitution  of  1862.  733 
under  constitution  of  1870,  734,  735  737 
work  of,  768 

CITY  COURTS 
Chicago  Heights,  776 
judges,  salaries,  893 
list  of,  with  data,  893 
location,  756,  insert  after  p.  754 
number,  756 

organization  and  jurisdiction,  752 


CITY  COURTS— Concluded. 

suggested  changes  in,  810 
under  constitution  of  1818,  730 

under  constitution  of  1848,  732,  733 

under  constitution  of  1870,  737 

work  of,  767 

CLAIMS  AGAINST  STATE,  725,  864,  883 
COLORADO 

rule-making  power  in,  804,  805 
superintendence  over  judiciary  in,  800 
Supreme  court,  sectional  organization  of, 
806 

CONSTITUTION 

character  of  judicial  article,  790 

CONSTITUTION  OF  1818 
judicial  organization  under,  727 

CONSTITUTION  OF  1848 
judicial  organization  under,  730 

CONSTITUTION  OF  1870 

judicial  organization  under,  734 
text  of  judicial  article,  876 

CONSTITUTIONAL  CONVENTION  OF  1862 
proposed  judicial  provisions,  733 

COOK  COUNTY 
See  also  Chicago 

constitutional  changes  relating  to,  811 
down  state  judges  serving  in  courts  of,  894 
organization  and  jurisdiction  of  courts  in, 
735,  737,  748,  749 
work  of  courts  in,  773 

CORONERS,  812 
COUNTIES 

area  and  population,  892 

unit  of  judicial  organization,  755 

COUNTY  COMMISSIONERS’  COURT,  728,  730 

COUNTY  COURTS 

Cook  county,  779 

judges,  salaries  of,  892 

map  showing,  insert  after  p.  754 

organization  and  jurisdiction,  749 

suggested  changes  in,  811) 

under  constitution  of  1848,  732 

work  of,  764 

COURT  COMMISSIONERS,  810 

COURT  OF  CLAIMS,  867 
See  Claims  against  the  state 
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INDEX — Continued. 


COURTS 

See  also  under  names  of  particular  courts 
declaring  laws  unconstitutional,  847 
jurisdictional  relationships,  757 
operation  outside  of  Cook  county,  771 
operation  in  Cook  county,  784 
proposal  for  unified,  792,  793 
rule-making  power,  803-806 
single  system  of  trial  courts,  800 

CRIMINAL  COURT  OF  COOK  COUNTY,  748 

ELECTION 

judges,  741,  814-821.  insert  at  p.  821 
Supreme  court  clerk,  742 

ELECTION  COMMISSIONERS  ACT,  765 

FEE  SYSTEM 
justices  of  peace,  763,  764 

GILBERT,  HIRAM  T. 
suggested  judicial  article,  792,  805 

GRAND  JURY 

changes  in,  834 
constitutional  nrovisions,  882 
criticisms  of,  832 
in  Illinois,  828 
in  other  states,  833 

ILLINOIS 

judicial  article  of  constitution,  876 
IMPEACHMENT,  822-824 
INDIANA 

single  court  system,  801 

INDICTMENT 
See  Grand  jury 

INFORMATION 
See  Grand  jury 

IOWA  • 

single  court  system,  801 

JUDGES 

appointment  under  constitution  of  1818,  727, 
730 

appointment  under  constitution  of  1848,  731, 
732 

city  court,  salaries  of,  893 
county  court,  salaries  of,  892 
election,  814-821 
probate  court,  salaries  of,  892 
qualifications  of,  810 
removal  of,  822 
retirement,  824 

service  of  down  state  judges  in  Cook  county, 
894 

Supreme  court  election  districts,  821,  and 
insert  after  p.  820 
tenure,  822 
vacancies,  825 

JURISDICTION 

See  also  under  names  of  particular  courts 
constitutional  rule  for  uniformity  of,  811 
inter-relationships  of,  757 
overlapping  of,  725 

JURY 

county,  drawn  from,  755 
justices  of  the  peace,  754 
municipal  court  of  Chicago,  778,  786 


JURY  TRIALS 

civil  cases,  843,  844,  845 

criminal  cases,  843,  844,  845 

Illinois  constitutional  provisions,  882,  884 

in  Illinois,  837 

in  other  states,  843,  846 

suggested  changes  in,  842 

waiver  of,  845 

JUSTICES  OF  THE  PEACE 

Chicago,  738,  754 

Cook  county,  775 

election  and  jurisdiction,  754 

proposed  constitutional  changes,  812 

removal  of,  824 

under  constitution  of  1818.  728,  730 
under  constitution  of  1848,  732 
work  of,  762 

JUVENILE  COURT,  783 
KALES,  A.  M. 

suggested  judicial  article,  791 

LEGISLATURE 
removal  of  judges  by,  823 

MASTERS  IN  CHANCERY,  770,  810 

MICHIGAN 

grand  jury  in,  836 
rule-making  power  in,  804 

MISSISSIPPI 

proposal  for  unified  court,  802 

MUNICIPAL  COURT  OF  CHICAGO 
creation,  737 

organization  and  jurisdiction,  753 
unified  court,  725 
work  of,  776 

NEW  JERSEY 

rule-making  power  in,  804,  805 
NORTH  DAKOTA 

power  of  courts  to  declare  laws  unconstitu 
tional  in,  858 

OHIO 

power  of  courts  to  declare  laws  unconstitu 
tional  in,  857 

OKLAHOMA 

proposal  for  unified  court,  803 
OREGON 

proposal  for  unified  court,  803 

POLICE  MAGISTRATES 
See  Justices  of  the  peace 

PROBATE  COURTS 
appeals  from,  783 
Cook  county,  780 
organization  and  jurisdiction,  751 
testamentary  trusts,  780,  809 
trials  de  novo,  809 
under  constitution  of  1818,  728 
under  constitution  of  1848,  732 
under  constitution  of  1870,  737 
wills,  construction  cf,  809 
work  of,  764,  771 
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INDEX— Concluded. 


PROBATE  JUDGES 
salaries  of,  892 

PROHIBITION 
writ  of,  803 

PUBLIC  DEFENDER,  811 

RECALL  OF  JUDICIAL  DECISIONS,  855 

REFERENCES,  875 

RULE-MAKING  POWER,  800,  8C3 

SINGLE  COURT  SYSTEM,  800 

STATE 

suits  against,  725,  864-874,  883 

STATE’S  ATTORNEYS 
in  general,  811 
salaries  of,  892 

SUITS  AGAINST  STATE,  725,  864-874,  883 

SUPERIOR  COURT  OF  COOK  COUNTY,  735. 
737,  748,  773,  781 

SUPREME  COURT 
See  also  Appeals 

election  districts,  757,  821,  885,  insert  after 

p.  820 

election  of  judges  741 

method  of  choosing  judges,  820,  821 


SUPREME  COURT— Concluded. 

methods  of  relieving  congestion  in,  806-808, 
826 

organization  and  jurisdiction,  740 
population  of  election  districts,  885 
power  to  declare  laws  unconstitutional,  847 
reporter,  742 

supervision  over  other  courts,  799 
under  constitution  of  1818,  727,  728,  729 
under  constitution  of  1848,  731 
under  proposed  constitution  of  1862,  733 
under  constitution  of  1870,  734,  735,  736 
work  of,  786,  896,  and  insert  after  p.  896 

TERMS 
judges,  741 

TESTAMENTARY  TRUSTS,  780,  809 

UNCONSTITUTIONALITY  OF  LAWS 
power  of  courts  to  pass  on,  in  Illinois, 
847-850 

proposed  restrictions  on  power  of  courts  to 
pass  on,  850-861 

UNIFIED  COURT 
constitutional  convention  and,  726 
municipal  court  of  Chicago,  7fl5,  753,  777 
proposals  for,  792,  793 
single  trial  court  system,  801 
tendencies  toward  in  Illinois,  77  2,  798 

WILLS 

See  probate  court 
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